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PREFACE

This Volume of Decisions and Reports on Rulings of the Assistant Secretary of Labor for Labor-
Management Relations Pursuant to Executive Order 11491, As Amended, covers the period from
January 1,1978, through December 31,1978. It includes: (1) Summaries of Decisions and the full text of
Decisions of the Assistant Secretary after formal hearing or stipulated record (A/SLMR Nos. 960-1179);
and (2) Reports on Rulings of the Assistant Secretary (originally referred to as Reports on Decisions),
which are published summaries of significant or precedent-setting rulings by the Assistant Secretary
on requests for review of actions taken at the field level (no Reports on Rulings of Assistant Secretary
issued during this period).
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LMR

960

961

962

963

964

NUMERICAL TABLE OF DECISIONS OF THE ASSISTANT SECRETARY
SHOWING DATE ISSUED. AREA OFFICE CASE NUMBER(S) AND TYPE OF CASE

CASE NAME

AREA OFFICE
DATE ISSUED CASE NO(S)m TYPE OF CASE*/

Social Security Administration, 1-6-78 22-7903
Bureau of Hearings and Appeals

Department of the Treasury, 1-6-78 60-4945
Internal Revenue Service,

St. Louis District Office,

St. Louis, Missouri

Department of the Treasury, 1-6-78 50-13142
Internal Revenue Service,

Chicago District Office,

Chicago, Illinois

Department of Health, Education and Welfare, 1-6-78 50-15446
Social Security Administration,
Bureau of Field Operations,
Region V-A, Chicago, Illinois
Defense Mapping Agency, 1-10-78 22-7623
Defense Mapping Agency Hydrographic

Center

TYPE OF CASE
Amendment of Certification
Clarification of Unit
Decertification of Exclusive Representative
National Consultation Rights
Objections to Election
Certification of Representative (Activity Petition)
Certification of Representative (Labor Organization Petition)
Standards of Conduct
Grievability-Arbitrability
Unit Consolidation
Complaint Against Agency
Complaint Against Labor Organization

CA

CA

CA

CA

GA

PAGE

49



AREA OFFICE

A/SLMR NO. CASE NAME DATE 1SSUED CASE NO(S) TYPE OF CASE*/  PAGE

965 American Federation of Government 1-11-78 22_6621 co
Employees, Local 2578, AFL-CIO, 22_6648 CA
and National Archives and Records
Service

966 Utah Army National Guard, 1-11-78 61-3236 CA
Salt Lake City, Utah

967 Department of the Navy, 1-11-78 22-07352 CA
Norfolk Naval Shipyard,
Portsmouth, Virginia

968 Department of the Navy, 1-11-78 22-06884 CA
Norfolk Naval Shipyard,
Portsmouth, Virginia

969 Pennsylvania Army and Air National Guard 1-13-78 20-5945 CA

970 Navy Exchange, 1-17-78 41-5386 AC
Naval Air Station Memphis,
Millington, Tennessee

971 Sixth National Bank Region,. 1-17-78 40-7816 RO
Office of the Comptroller of the Currency

972 United States Department of the Treasury, 1-19-78 53-09512 CA
Internal Revenue Service,
Cleveland, Ohio

973 U.S. Army Military District of 1-19-78 22_07956 cu
Washington, Fort Myer, Virginia

974 Department of the Treasury, 1-27-78 51-3506 CA
Internal Revenue Service,
Milwaukee District,
Milwaukee, Wisconsin

975 Internal Revenue Service and 1-31-78 40-7843 CA

IRS, Atlanta District Office

61

69

79

86

93

95

98

HO

H2



A/SLMR NO.

976

977

978

979

980

981

982

983

984

985

CASE NAME

Veterans Administration,
Regional Office,
Honolulu, Hawaii

U.S. Department of Agriculture,
Ozark - St. Francis National Forests,
Russellville, Arkansas

U.S. Customs Service, Region VIII,
Treasury Department,
San Francisco, California

Social Security Administration,
Bureau of Hearings and Appeals

Veterans Administration Health
Care Facility,
Montrose, New York

Picatinny Arsenal and
the Project Manager for
Nuclear Munitions,
Dover, New Jersey

Social Security Administration
Branch Office,
Angleton, Texas

Department of the Treasury,
Internal Revenue Service,
Fresno Service Center

Department of Health, Education and Welfare,
Social Security Administration, BRSI,
Northeastern Program Serivce Center

General Services Administration,
Region 10,
Auburn, Washington

DATE [1SSUED

2-2-78

2-2-78

2-2-78

2-3-78

2-3-78

2-3-78

2-6-78

2-6-78

2-6-78

2-9-78

AREA OFFICE
CASE NO(S).

73-902

64-3636

71-4179

22-7581

30-7713

32-04793

32-04800

32-4838

63-7128

70-5473

30-07247

71-4081

TYPE OF CASE*/

CA

CA

CA

CA

RO

CA

CA

CA

PAGE

129

135

1%2

148

153

157

177

187



AREA OFFICE
A/SLMR NO. CASE NAME DATE 1SSUED CASE NO(S) = TYPE OF CASE*/ PACT

986 U.S. Coast Guard Support Center, 2-9-78 22-078%5 AC/CU 197
Portsmouth, Virginia

987 Department of the Treasury, 2-15-78 50-13134 v CA 200
Internal Revenue Service
and IRS Chicago District,
Chicago, Illinois

988 Naval Training Center, 2-22-78 42-3865 CU 22
Orlando, Florida

989 Internal Revenue Service, 2-22-78 41-5028 CA . 205
Memphis Service Center .

90 U.S. Merchant Marine. 2-23-78 30-07468 cu 218"
Academy, Ship®s
Service Organization

01 U.S. Customs Service, 2-23-78 22-06810 uc 220
Washington, D.C.

w2 Federal Aviation Administration 3-1-78 22-7440 CA 227

a3 Smithsonian Institution, 3-1-78 22-7450 CA 233

National Zoological Park

A Headquarters, U.S. Army Materiel 3-1-78 22-06872 CA 239
Development and Readiness Command

995 Department of the Treasury, 3-2-78 64-3607 CA 243
Internal Revenue Service,
New Orleans District

996 General Services Administration, 3-2-78 22-7414 CA 249
Region 3,
Washington, D.C.

7 U.S. Environmental Protection Agency, 3-2-78 20-06137 CA 374
Region 111



AREA OFFICE

A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S)- TYPE OF CASE*/  PAGE
998 Internal Revenue Service 3-3-78 22-7717 CA 264
999 Environmental Protection Agency, 3-3-78 20-06138 CA 273

Region 111
1000 Sheppard Technical Training Center, 3-3-78 63-7369 cu 282

3750th Air Bade Group,
Sheppard Air Force Base, Texas

1001 Internal Revenue Service 3-7-78 22-07579 CA 285
1002 Department of the Interior, 3-8-78 73-938 RO 294

U.S. Government Comptroller for Guam,
Trust Territory of the Pacific Islands

1003 Department of the Navy, 3-9-78 71-3805 CA 298
Puget Sound Naval Shipyard

1004 Internal Revenue Service, 3-9-78 50-15459 - CA 308
Chicago District Office

1005 Department of the Army, 3-9-78 40-6126 Ccu 313
Fort McPherson, Georgia

1006 U.S. Army, Europe 3-9-78 22-6599 CA 315
and Seventh Army; and 22-6601 CA

Army and Air Force
Exchange Service,
Europe

1007 Department of the Treasury, 3-14-78 40-7829 CA 329
Internal Revenue Service,
Greensboro District Office

1008 Alabama State Military Department 3-17-78 40-8008 RO 339

1009 American Federation of Government Employees; -3-21-78 - 22-7567 S 342
AFL-CIO, Local 32



N\ (

A/SLMR NO.

1010

1011

1012

1013

1014

1015

1016

1017

1018

1019

1020

1021

AREA OFFICE
CASE NAME DATE 1SSUED CASES NO(S)=

Federal Aviation Administration, 3-21-78 70-5721
Oakland Airway Facilities Sector,
Oakland, California

United States Department of the 3-22-78 73-933
Air Force, 15th Air Base Wing,
Hickam Air Force Base, Hawaili

Department of the Navy, 3-22-78 22-07332
Office of Civilian Personnel

The Smithsonian Institution 4-11-78 22-07524
Internal Revenue Service, 4-11-78 40-7435

Atlanta District Office,
Atlanta, Georgia

National Labor Relations Board, 4-11-78 60-4909
Region 17, and National Labor Relations Board

Veterans Administration 4-11-78 22-07730
Occupational Safety and 4-12-78 22-7751
Health Review Commission

Occupational Safety and 4-12-78 22-08069
Health Review Commission

Naval Air Test Center/Naval Air Station, 4-13-78 22-08279
Patuxent River, Maryland

Department of the Navy, 4-13-78 70-5700
Naval Weapons Station, 70-5701

Concord, California

Department of Transportation, 4-13-78 63-7445
Federal Aviation Administration,

Aeronautical Center,

Oklahoma City, Oklahoma

TYPE OF CASE*/

RO

CA

CA

RO

CA

CA

uc

CA

Cu

RO

CA
CA

uc

PAGE

355

359

364

367

370

378

392

398

408

410

413

418



A/SLMR NO.

1022

1023

1024

"1025

1026

1027

1028

1029

1030

CASE NAME

Department of Health, Education

and Welfare, Social Security
Administration, Bureau of
Retirement and Survivor®s Insurance

Department of the Air Force Systems Command
United States Air Force Regional Hospital,
Eglin Air Force Base, Florida

Veterans Administration,
North Chicago Veterans Hospital,
North Chicago, Illinois

Department of the Army,
U.S. Army Materiel
Development and Readiness Command

Mare Island Naval Shipyard,
Vallejo, California

Internal Revenue Service and
Internal Revenue Service,
South Carolina District Office

Social Security Administration,
Bureau of Hearings and Appeals

Chemical Systems Laboratory and

Armament Research and Development

Command, Chemical Systems Laboratory
Support, Aberdeen Proving Ground, Maryland

Department of the Navy,
Navy Commissary Store Region,
Norfolk, Virginia

DATE [ISSUED

4-13-78

4-18-78

4-21-78

4-25-78

4-25-78

4-25-78

4-26-78

4-26-78

4-26-78

AREA OFFICE
CASES NO(S).

22-07777

42-4030

50-15408

50-15412

22-07400

70-5749

40-7488

«22-07576

22-08530

22-07783

TYPE OF CASE*/

CA

RO

CA

CA

CA

CA

CA

CA

CU/AC

CA

PAGE

421

428

430

457

462

467

472

477

480



A/SLMR NO.

1031

1032

1033

1034

1035

1036

1037

1038

1039

CASE NAME

Department of Transportation,
Transportation Systems Center,
Cambridge, Massachusetts

Lake Central Region,

Bureau of Outdoor Recreation,
Department of the Interior,

Federal Building, Ann Arbor, Michigan

Department of the Navy,
Portsmouth Naval Shipyard

U.S. Department of the Treasury,
Internal Revenue Service,

New Orleans District,

New Orleans, Louisiana

Department of the Navy,
Naval Communication Area,
Master Station, Eastpac, Honolulu

Department of Health, Education
and Welfare, Social Security
Administration, Quality Assurance
Field Staff, Northeastern Program
Service Center,

Flushing, New York

Consumer Product Safety Commission,
Philadelphia Area Office

United States Departnient of Agriculture,
Animal and Plant Health Inspection Service,
Plant Protection and Quarantine

Department of Transportation,
Federal Aviation Administration,
William P. Hobby Airport Traffic
Control Tower (TRACAB),

Houston, Texas

DATE ISSUED

4-26-78

4-27-78

5-1-78

5-5-78

5-9-78

5-10-78

5-10-78

5-11-78

5-11-78

AREA OFFICE

. CASE NO(S).

31-10623

52-07336

31-10903

64-3612

73-961

30-7652

20-06252

22-08076

63-7028

TYPE OF CASE*/

CA

RO

RO

CA

CA

CA

CU .

Cu

CA

PACE

486

491

494

497

508

510

512

514



A/SLMR NO.

1040

1041

1042

1043

1044

1045

1046

1047

1048

1049

CASE NAME

Social Security Administration,
Bureau of Hearings and Appeals

United States Court
of Military Appeals,
Washington, O.C.

Department of the Treasury,
Internal Revenue Service
and IRS Chicago District

Department of the Air Force,
HQ 2750th Air Base Wing,
Wright-Patterson Air Force Base, Ohio

Department of the Air Force,

Newark Air Force Station,

Aerospace Guidance and Metrology Center,
Newark, Ohio

Department of the Treasury,
Bureau of Alcohol, Tobacco
and Firearms

Federal Avaition Administration,
Alaska Region

Federal Avaition Administration,
7AA Aeronautical Center,
Oklahoma City, Oklahoma

U.S. Department of the Treasury,
U.S. Customs Service, Region VI,
Houston, Texas

Department of the Treasury,
Bureau of Alcohol, Tobacco and Firearms

DATE ISSUED

5-11-78

5-12-78

5-12-78

5-12-78

5-16-78

5-16-78

5-17-78

5-17-78

5-17-78

5-18-78

AREA OFFICE

CASE NO(S). TYPE OF CASE*/ PAGE
22-7526 CA 529
22-07952 RO 534
50-15447 CA 536
53-09517 CA 541
53-09734 GA 545
53-09748 GA
53-09749 GA
53-09582 CA 550
71-4260 CA 566
63-7302 CA 571
63-6892 CA 576
22-07962 CA 586
37-01854 CA



A/SLMR NO.

1050

1051

1052

1053

1054

1055

1056

1057

1058

1059

CASE NAME

U.S. Army Mortuary,
Oakland Army Base,
Oakland, California

Veterans Administration,
Veterans Administration Hospital,
Lexington, Kentucky

Internal Revenue Service,
Ogden Service Center, and
Internal Revenue Service, et al.

Department of the Treasury,
Internal Revenue Service,
Brookhaven Service Center

Navy Exchange,
Naval Training Center,
San Diego, California

General Services Administration,

National Archives and Records Service

General Services Administration,
Region IX

Department of the Air Force,
Grissom Air Force Base,
Peru, Indiana

Department of the Army,
Headquarters, United States

Army Health Services Command,
Renner Army Hospital, DGSC

Health Clinic, Richmond, Virginia

National Association of Government
Employees, Local 12-69-R

DATE I1SSUED

5-18-78

5-19-78

5-22-78

5-22-78

6-5-78

6-6-78

6-6-78

6-7-78

6-7-78

6-8-78

10

AREA OFFICE

CASE NO(S) TYPE OF CASE*/

70-5223

41-5415

22-6506

30-6612

72-6412

22-07748

70-5624

50-13120

22-08021

DR

CA

CA

CA

CA

CA

CA

CA

PAGE

590

596

603

612

621

629

637

653

656



AREA OFFICE
A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S).- TYPE OF CASE*/ PAGE

1060 Marshall Space Flight Center, 6-8-78 40-7474 GA 659
Marshall Space Flight Center, Alabama

1061 Department of the Treasury, 6-9-78 63-6902 CA 669
U.S. Customs Service, Region VI,
Houston, Texas

1062 Department of Transportation, 6-13-78 22-07517 CA 674
Federal Aviation Administration,
Metropolitan Washington Airport Service,
Dulles International Airport; and
Director, Metropolitan Washington Airports,
Federal Aviation Administration

1063 Army and Air Force Exchange Service, 6-21-78 63-7425 RO *89
Sheppard Air Force Base, Texas

1064 Pennsylvania Army and 6-21-78 20-06155 CA 692
Air National Guard

1065 Department of the Navy, 6-21-78 22-08051 CA 697
Norfolk Naval Shipyard,
Portsmouth, Virginia

1066 U.S. Customs Service, Region VII, 6-23-78 72-6746 CA 703
Los Angeles, California

1067 General Services Administration, 6-23-78 40-6038 RO 718
Regional Office, Region 4

1068 Department of Transportation, 6-26-78 22-08504 CuU 720

National Highway Traffic Safety
Administration

11

A
| 1}



A/SLMR MO.

X069\

1070

1071

1072

1073

1074

1075

1076

1077

1078

CASE NAME

Department of the Air Force,
Headquarters, 321st Combat
Support Group (SAC),

Grand Forks Air Force Base,
Grand Forks, North Dakota

Department of the Treasury,
Bureau of Alcohol, Tobacco
and Firearms, Midwest Region,
Chicago, Illinois

Environmental Protection Agency,
Environmental Research Laboratory,

Narragansett, Rhode Island

Department of TransDortation.

Federal Aviation Administration,
Federal Aviation Administration Academy,

Aeronautical Center,
Oklahoma City, Oklahoma

Department of Transportation,

Federal Aviation Administration

Internal Revenue Service, Kansas City,
Ogden, Chamblee, Philadelphia, Austin,
Covington, Fresno and Brookhaven Service
Centers, Detroit Data Center and Martinsburg

National Computer Center

General Services Administration,
National Archives and Records Service

Federal Election Commission

Veterans Administration Hospital,

Canandaigua, New York

Texas Air National Guard,
149th TFGP TexANG,
Kelly Air Force Base, Texas

DATE ISSUED

6-26-78

6-27-78

6-29-78

6-29-78

7-5-78

7-5-78

7-10-78

7-11-78

7-12-78

7-12-78

12

AREA OFFICE

CASE NO(S). TYPE OF CASE*/ PAGE
60-5406 RO 722
50-15436 CA 724
31-11018 DR 730
63-7895 RO 734
22-07949 CA 737
22-07905 CA 741
22-07754 Cu 746
22-8591 RO 750
35-4753 RO 756
63-7440 CA 758



AREA OFFICE
A/SLMR NO. CASE NAME DATE 1SSUED CASE NO(S). TYPE OF CASE*/  PACE

1079 Internal Revenue Service, 7-13-78 22-08509 CA 764
National Office,
Office of International Operations

1080 U.S. Department of Health, Education 7-13-78 63-7603 CA 769
and Welfare, Social Security Administration
Bureau of Data Processing,
Albuquerque Data Operations Center,
Albuquerque, New Mexico

1081 Internal Revenue Service and 7-14-78 40-8063 CA 778
Internal Revenue Service,
South Carolina District Office

1082 Department of Health, Education, 7-20-78 52-7445 uc 784
and Welfare, Social Security
Administration, Region V-B,
Chicago, Illinois

1083 Veterans Administration Hospital, 7-21-78 60-5180 CA 787
Lincoln, Nebraska 60-5404 CA

1084 Ogden Air Logistics Center, 7-21-78 61-3771 CA 791
Hill Air Force Base, Utah

1085 Pennsylvania Army and Air National Guard 7-21-78 20-06232 CA 795

1086 Federal Aviation Administration, 7-25-78 40-8442 RO 801

Atlanta Airway Facilities Sector,
Atlanta, Georgia

1087 Pennsylvania Army and Air National Guard 7-25-78 20-06214 CA 804
1088 Department of the Air Force, 7-25-78 72-6864 CA 809

Davis-Monthan Air Force Base,
Tucson, Arizona

13



A/SLMR NO.

1089

1090

1091

1092

1093

1094

1095

1096

1097

1098

CASE NAME

Department of the Navy,
Naval Air Rework Facility,
Alameda, California

Veterans Administration Hospital,
Minneapolis, Minnesota

Internal Revenue Service

Internal Revenue Service and
Brookhaven Service Center

Department of the Navy,
Naval Weapons Station,
Concord, California

General Services Administration,
Region 3

Ogden Air Logistics Center,
Hill Air Force Base, Utah

Equal Employment Opportunity
Commission

Department of Health, Education
and Welfare, Social Security
Administration, Region V

Department of Interior,
Bureau of Indian Affairs,
Flandreau Indian School,
Flagdreau, South Dakota

DATE 1SSUED

7-26-78

7-26-78

7-26-78

7-27-78

7-28-78

7-31-78

8-4-78

8-4-78

8-4-78

8-15-78

14

AREA OFFICE

CASE NO(S).
70-5487
70-5488
70-5489
70-5490
70-5491
70-5492
70-5493
70-5494

51-4260

22-7717

22-07995

70-5722

22-08494

61-3751

22-07808

50-17023

60-5291

TYPE OF CASE*/

CA

CA

CA

CA

CA

CA

CA

CA

CA

CA

cu

CA

PAGE
814

CA
CA

N

CA
CA
CA
823

828

838

841

847

852

859

867

870



A/SLMR NO.

1099

1100

1101

1102

1103

1104

1105

1106

1107

1108

CASE NAME

Department of the Treasury,
Internal Revenue Service,
Austin District, Austin, Texas

United States Department of the
Army, Fort Polk, Louisiana

Department of Health, Education
and Welfare, "Social Security

Administration, BRSI, Northeastern

Program Service Center

Department of the Air Force,

924th Tactical Air Group Reserve,

Bergstrom Air Force Base, Texas

Department of the Army,
Yakima Firing Center,
Fort Lewis, Washington

U.S. Department of the Navy,
Naval Air Engineering Center,
Lakehurst, New Jersey

General Services Administration,
Region 3

Department of the Treasury,
Internal Revenue Service,
Southwest Region,

Dallas, Texas

Department of the Treasury,
Internal Revenue Service,
Cincinnati District Office

Department of State,
Passport Office,
Chicago Passport Agency,
Chicago, Illinois

DATE ISSUED

8-15-78

8-16-78

8-16-78

8-21-78

8-21-78

8-23-78

8-23-78

8-29-78

8-30-78

8-30-78 *©

15

AREA OFFICE
CASE NO(S).

63-7300

64-3414

30-07725

63-8021

71-4471
71-4475
71-4476

32-5035

22-08080
22-08772

63-6916

53-09485

50-13100

TYPE OF CASE*/

CA

CA

CA

RO

CA
CA
CA

RA
Cu

CA

-CA

RO

PAGE

874

880

893

903

905

911

918

921

936

945



A/SLMR NO.

1X09

1110

1111

1112

1113

1114

1115

1116

1117

1118

1119

CASE NAME

Department of Health, Education
and Welfare, Region VIII
Regional Office

Army and Air Force Exchange
Service, Department of the
Army and Air Force

Equal Employment Opportunity
Commission, Boston District Office

Bureau of Alcohol, Tobacco and
Firearms, Midwest Region,
Chicago, Illinois

General Services Administration,
National Archives and"Record Service

Environmental Protection Agency,
Robert S. Kerr Environmental
Research Laboratory,

ADA, Oklahoma

Department of the Navy,
Naval Weapons Station,
Concord, California

Social Security Administration,
Headquarters Bureaus and Offices,
Baltimore, Maryland

Louisiana Army National Guard,
New Orleans, Louisiana

U.S. Customs Service, Region 1V,
Miami, Florida

Internal Revenue Service,
Fresno Service Center

16

DATE 1SSUED

8-31-78

8-31-78

8-31-78

8-31-78

9-1-78

9-1-78

9-5-78

9-5-78

9-6-78

9-6-78

9-7-78

AREA OFFICE

CASE NO(S) TYPE OF CASE*/

61-3763

22-08477

31-11034
31-11431

62-5621

22-08528

63-7564

70-5705

70-5707

22-07970

64-3911

42-4106

70-5468

CA

CA

CA
CA

CA

CA

CA

CA

CA

CA

CA

CA

CA

PAGE

949

961

965

970

979

990

996

1011

1019

1025

1034



A/SLMR NO.

1120

1121

1122

1123

1124

1125

1126

1128

CASE NAME

Department of the Treasury,
Intermal Revenue Service,
Chicago District,

Chicago, Illinois

Department of the Navy,
Naval Training Center,
San Diego, California

Department of the Air Force,
McClellan Air Force Base

United States Air Force
Commissary Command,

Base Commissary,
Barksdale Air Force Base,
Louisiana

Social Security Administration,
Cincinnati Downtown District Office,
Cincinnati, Ohio

Department of the Treasury,
Internal Revenue Service
and Brookhaven Service Center

Department of Interior,
Bureau of Indian Affairs,
Phoenix Area Office,
Phoenix, Arizona

Department of Health, Education and
Welfare, Social Security Administration,
Bureau of Hearings and Appeals, Region I,
San Juan, Puerto Rico

Department of Health, Education
and Welfare, Social Security
Administration, Disability
Insurance Program Staff,
Chicago, Illinois

DATE ISSUED

9-8-78

9-12-78

9-12-78

9-13-78

9-13-78

9-21-78

9-22-78

9-22-78

9-25-78

17

AREA OFFICE
CASE NO(S).

50-15458

72-6949

70-6098

64-3692

53-10361

30-08141

72-7236

37-01914

50-17010

TYPE OF CASE*/

CA

CA

CA

CA

CA

CA

CA

CA

CA

PAGE

1045

1052

1058

1063

1°68

1°77

1°82

1091

1°95



A/SLMR HO.

1129

1130

1131

1132

1133

1134

1135

1136

1137

1138

1139

CASE NAME

North-Atlantic Region,
Internal Revenue Service,
Department of the Treasury

Federal Aviation Administration,
Airway Facilities Division,
Pacific-Asia Region

Veterans Administration
Washington, D.C.

Federal Aviation Administration,
Oklahoma City Army Facilities Sector,
Wiley Post Airport, Bethany, Oklahoma

Department of the Treasury,
Internal Revenue Service
and IRS Milwaukee District

Social Security Administration,
Bureau of Hearings and Appeals

U.S. Customs Service and
Houston Region, U.S. Customs Service

U.S. Department of Energy

Veterans Administration Center,
San Juan, Puerto Rico

Department of the Army,
U.S. Military Academy,
West Point, New York

General Services Administration,
Region 5, Chicago, Illinois

DATE 1SSUED

9-26-78

9-26-78

9-27-78

9-27-78

9-28-78

9-29-78

10-3-78

10-13-78

10-17-78

10-17-78

10-18-78

18

AREA OFFICE

CASE KO(S).TYPE OF CASE*/

30-07730

73-958

63-7203

63-7342

51-4261

22-08346

63-6852

22-08582
22-08583
22-08584

37-01926
37-01952

30-07463

50-17018

CA

CA

RO

CA

RO

CA

CA

CA

PAGE

1102

1107

1110

1121

1123

1128

1138

1149

1157

H62

1166



AREA OFFICE TYPE OF CASE*/ PAGE

A/SLMR NO. CASE NAME DATE 1SSUED CASE NO(S) .-
1140 General Services Administration, 10-18-78 22-08522 CA " 1177
Region 3, Federal Protective Service
Division
1141 Department of Transportation, 10-18-78 71-4515 CA 1180

Federal Aviation Administration,
Alaskan Region,
AnchorageAlaska

1142 Department of the Treasury, 10-19-78 63-7421 CA 1187
Internal Revenue Service,
Austin Service Center,
Austin, Texas

1143 National Labor Relations Board and 10-19-78 30-07757 CA 1196
its General Counsel and National
Labor Relations Board, Region 29

1144 Department of the Treasury, 10-20-78 64-3700 CA 1202
Internal Revenue Service,
Southwest Region,
Dallas, Texas

1145 Department of Health, Education 10-20-78 22-08613 CA 1210
and Welfare, Office of the Secretary,
Office for Civil Rights

1146 Department of Health, Education 11-15-78 72-6513 RO 1214
and Welfare, Public Health Service,
Navajo Area Indian Health Service,
Tuba City, Arizona

1147 Supervisor of Shipbuilding 11-16-78 31-10802 CA 1224
Conversion and Repair,
United States Navy,
Groton, Connecticut

1148 U.S. Customs Service, 11-17-78 22-08841 Ccu 1228
Office of Regulations and Rulings

1149 National Labor Relations Board 11-17-78 22-08048 CA 1230

19



A/SLMR NO.

1150

1151

1152

1153

1154

1155

1156

1157

1158

CASE NAME

Department of Health, Education
and Welfare, Social Security
Administration, BRSI, Northeastern
Program Service Center

Department of Interior,
Bureau of Reclamation,
Yuma Projects Office,
Yuma, Arizona

United States Air Force

Internal Revenue Service,
Southwest Region, Appellate
Branch Office, New Orleans,
Louisiana

Department of Health, Education and
Welfare, Social Security Administration
Bureau of Hearings and Appeals, Region
San Juan, Puerto Rico

Pennsylvania Army and
Air National Guard

Department of Health, Education
and Welfare, Region IX,
San Francisco, California

U.S. Customs Service,
Region 1V,
Miami, Florida

Department of Health, Education
and Welfare, Social Security
Administration, BRSI, Northeastern
Program Service Center

DATE 1SSUED

11-17-78

11-22-78

11-22-78

11-24-78

12-8-78

12-8-78

12-11-78

12-11-78

12-12-78
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AREA OFFICE
CASE NO(S).

30-7869

72-7371

22-08634

64-3843

37-01914

20-06674

70-5978

42-4188

30-07855
30-07868

TYPE OF CASE*/

CA

RO

CA

CA

CA

CA

CA

CA

CA
CA

PAGE

1236

1245

1248

1253

1265

1268

1212

1283

1287



A/SLMR HO.

1159

1160

1161

1162

1163

1164

1165

1166

1167

1168

1169

CASE MAME

Department of the Navy,
Long Beach Naval Shipyard,
Long Beach, California

Veterans Administration Medical
Center, Washington, D.C.

United States Customs Service, *
Region VI, Houston, Texas

Department of the Air Force,
57th Field Maintenance Squadron,
Nellis Air Force Base, Neveda

Army and Air Force Exchange Service,
Dallas, Texas

United States Coast Guard Headquarters

Office of the Secretary,
Department of Health, Education
and Welfare

Defense Contract Administration
Services Region,
Boston, Massachusetts

and

Defense Contract Administration
Services Management Area,
Binghamton, New York

Veterans Administration Hospital,
Butler, Pennsylvania

Department of Health, .Education -"
and Welfare, Office of the Secretary

United States Department of Justice,
Immigration and Naturalization Service,
Cleveland, Ohio

DATE ISSUED

12-12-78

12-13-78

12-13-78

12-26-78

12-26-78

12-27-78

12-27-78

12-27-78

12-28-78

12-28-78

12-28-78

21

AREA OFFICE

CASE NO(S).TYPE OF CASE*/

72-7482

22-09099

63-7593

72-7525

63-8363

22-08998

22-08670

35-4895

21-05891

22-08683

53-10241

CA

Ccu

CA

CA

uc

AC/CU

CA

RA

CA

CA

1297

1302

1304

1322

1326

1329

1332

1339

1341

13*6

1355



A/SLMR NO.

1170

1171

1172

1173

1174

1175

1176

1177

1178

1179

CASE NAME

Department of Health, Education

and Welfare, Social Security
Administration, Bureau of Retirement
and Survivors Insurance, Northeastern
Program Service Center

U.S. Army Reserve, 166th Support Group,
Fort Buchanan, Puerto Rico

Internal Revenue Service,
South Carolina District

Department of the Navy,
Antilles Consolidated School System,
Fort Buchanan, San Juan, Puerto Rico

General Services Administration,
National Personnel Records Center

Department of Defense,
Department of the Navy,

Naval Administrative Command,
Naval Training Center,

Great Lakes, Illinois

Social Security Administration,
Bureau of Hearings and Appeals

Social Security Administration,
Bureau of Retirement and Survivors
Insurance

Department of Transportation,
Federal Aviation Administration,
New York Air Route Traffic
Control Center

National Aeronautics and Space
Administration, Lewis Research Center,
Cleveland, Ohio

DATE 1SSUED

12-28-78

12-28-78

12-28-78

12-28-78

12-29-78

12-29-78

12-29-78

12-29-78

12-29-78

12-29-78

22

AREA OFFICE
CASE NO(S).-

30-08170

37-02017

40-8709

37-01916

62-5838

50-17043

22-08900

22-08523

30-08197

53-10705

TYPE OF CASE*/

CA

cu

CA

CA

CA

CA

CA

PAGE

1359

1366

1369

1377

1386

1394

1401

1408

1411

14x6



ALPHABETICAL TABLE OF DECISIONS OF THE ASSISTANT SECRETARY */

TITLE

Agriculture, Dept, of

Air Force, Dept,

*/

Animal and Plant Health Inspection
Service

Ozark - St. Francis Nat"1 Forest
of the

Army and Air Force Exchange Service
— Dallas, Texas

—  Europe

—  Fort Meade, Md.

—  Shepard AFB, Texas

Commissary Command, Base Commissary,
Barkdale AFB, La.

Davis-Monthan AFB,
Tucson, Ariz.

Grissom AFB
Peru, Ind.

McClellan AFB

Newark Air Force Station, Aerospace
Guidance & Metrology Center

Ogden Air Logistics Center,
Hill AFB, Utah

Regional Hospital
Eglin AFB, Cal.

A/SLMR NO (s)

1038

977

1163
1006
1110

1063

1123

1088

1057

1122

1044

1084, 1095

1023

TITLE

Air Force, Dept, of the (cont.)

Army,

Shepard Technical Training
Center

USAF
15th Air Base Wing

57th Field Maintenance
Squadron

321st Combat Support Group
(SAC), H.Q-

924th Tactical Air Group
Reserve

2750th Air Base Wing, H.Q.
Dept, of the

Army and Air Force Exchange
Service

— Dallas, Texas
— Europe
—  Fort Meade, M.

—  Shepard AFB, Tex.

Chemical Systems Laboratory and
Armament Research Dev. Command

Europe & 7th Army
Fort McPherson, Ga.

Fort Polk, La.

To facilitate reference, listings in this Table contain only key words in the case

tirtle .

23

For complete and official case options, see Numerical Table of Decisions on Page 1.

A/SLMR NO(S)

1000
1152

1011

1162

1069

1102

1043

1163
1006
1110

1063

1029
1006
1005

1100



TITLE
Army, Dept, of (cont.)

— Health Service Command,
Kenner Hospital

— Materiel Development and
Readiness Command

— Military Academy,
West Point, N.Y.

— Military District of Washington
Ft. Myer, Va.

— Mortuary, Oakland, Calif.

— Reserve, 166th Support Group
Ft. Buchanan, P.R.

— Yakima firing Center,
Ft. Lewis Wash.

Coast Guard
(See Transportation, Dept, of)

Commerce, Dept, of

—  Merchant Marine Academy
Consumer Product Safety Commission
Defense, Dept, of

— Air Force, Dept, of the
(See separate listing)

- Army, Dept, of the
(See separate listing)

. Defense Contract Administration

Defense Mapping Agency

1058

944,

1138

973

1050

1171

1103

990

1037

1166

964

A/SLMR NO(S)

1025

24

TITLE

Defense, Dept, of (cont.)

National Guard
(See separate listing)

Navy, Dept, of
(See separate listing)

Picatinny Arsenal

Energy, Dept, of

Environmental Protection Agency

Equal

A/SLMR NO(S)

981

1136

Environmental Research Laboratory

Narragansett, R.1.
Region 3
Robert S. Kerr Environmental

Research Laboratory, ADA,
Oklahoma

1071

997, 999

1114

Employment Opportunity Commission

Boston District Office

EEOC

Federal Aviation Administration
(See Transportation, Dept, of)

Federal Election Commission

General Services Administration

Nat®"l Archives and Records
Service

Nat"l Personnel Records
Center

Region 3, Washington, D. C.

1111

1096

1076

1055, 1075,
1113
1174

996, 1094,
1105



General Services Administration (cont.)

TITLE

Region 3, Federal Protective
Service Division

Region 4
Region 5
Region 9

Region 10

Health, Education and Welfare,
Dept, of

Office of the Secretary

Office of the Secretary,
Office of Civil Rights

m Public Health Service, Navajo

Area Indian Health Service
Region 8, Regional Office

Region 9,
San Francisco, Calif.

Social Security Administration

— Albuquerque Data Operations
Center

— Angleton, Tex.
— BRSI

— BRSI, N.E. Program Serv.
Center

A/SLMR NO(S)

1140

1067
1139
1065

985

1165, 1168

1145

1146

1109

1156

1080

982

1177, 1022

984, 1101, 1170

25

TITLE

Social Security Administration
(Cont.)

—  Bureau of Hearings and
Appeals

— Hearings and Appeals

— Region 2, San Juan, P.R.

—  Cincinnati Downtown
District Off.

— Disability Insurance
Program Staff, Chicago, 111.

—  Field Operations
Chicago, 111.

— HQ Bureaus and Offices
Baltimore, Md.

— Quality Assurance Field
Staff, N.E. Program Serv.
Center

— Region 5

— Region 5-B
Chicago, 111.

Interior, Dept, of

Bureau of Indian Affairs
— Flandreau S. D.
—  Phoenix Area Office

Bureau of Reclamations, Yuma
Projects Office

A/SLMR NO(S)

960, 979,

1028, 1040,

1134, 1176

1127, 1154

1124

1128

963

1116

1036

1097

1082

1098

1126

1151



TITLE

Interior, Dept, of (cont.)
—  Comptroller for Guam
— Lake Central Region, Bureau of
Outdoor Recreation, Fed. Building

Ann Arbor, Mich.

Internal Revenue Service
(See Treasury)

Justice, Dept, of

— Imigration and Naturalization
Service, Cleveland, Ohio

Labor Organizations

— American Federation of Government
Employees, AFL-CIO

— Local 32
— Local 2578

— National Association of Government
Employees, Local 12-69-R

Merchant Marine Academy
(See Commerce, Dept, of)

Military Appeals, U. S. Court of

National Aeronautics and Space
Administration

— Lewis Research Center
Cleveland, Ohio

— Marshall Space Flight Center

A/SLMR NO(S)

1002

1032

1169

1009

965

1059

1041

1179

1060

TITLE

National Guard

Alabama State Military Dept.
La. Army and Air NG

Pa. Army and Air NG

Texas Air NG, 149th TFGP
TexANG

Utah Army NG

National Labor Relations Board

NLRB

NLRB and its General Counsel
and NLRB, Region 29

Region 17 and NLRB
Dept, of

Air Engineering Center
Lakehurst, N.J.

Air Nework Facility
Alameda, Calif.

Antilles Consolidated School
System, Ft. Buchanan,
San Juan, P.R.

Commissary Store Region
Norfolk, Va.

Communications Area, Master
Station, Eastpac Honolulu

A/SLMR NO(S)

1008
1117

969, 1064
1085, 1087
1155

1078

966

1149

1143

1015

1104

1089

1173

1030

1035



TITLE A/SLMR NO(s) TITLE A/SLMR NO(s)
Navy, Dept, of (cont.) Smithsonian Institution
— Exchange, Training Center, — National Zoological Park 993
San Diego, Calif. 1054
— Smithsonian Institution 1013
— Naval Air Station
State, Dept, of, Passport Office 1108
— Memphis Tenn., Navy Exchange 970
Transportation, Dept, of
— Naval Air Test Center,
Naval Air Station, — Coast Guard
Patuxent River, Md. 1019
— headquarters 1164
— Naval Shipyard
— Support Center,
— Long Beach, Calif. 1159 Portsmouth, Va. 986
— Mare Island, Vallejo, Calif. 1026 —  Federal Aviation Administration
— Norfolk (Portsmouth, Va.) 97, 968, 1033, —  Aeronautical Center
1065 Oklahoma City, Okla. 1021,1047
— Puget Sound 1003 — Airway Facilities Div.
Pacific-Asia Region 1130
— Office of Civilian Personnel 1012
— Alaska Region 1141, 1046
—  Supervisor of Shipbuilding
Conversions and Repair, — Atlanta Airways Facilities
Groton, Conn. 1147 Sector 1086
— Training Center —  FAA 992, 1073
— Great Lakes, 111. 1175 —  FAA Academy, Aeronautical
Center 1072
— Orlando, Fa. 988
— Metropolitan Wash. Airport
— San Diego, Calif. 1121 Serv., Dulles Int"l Airport 1062
— Weapons Station, Concord, Calif. 1020, 1093, 1115 — New York Air Traffic Control
Center 1178
Occupational Safety and Health Review
" Commission 1017, 1018

27



TITLE

Federal Aviation Administration
(cont.)

— Oakland Airway Facilities Sector

— Oklahoma City Army Facilities
Sector, Wiley Post Airport

— William P. Hobby Airport
Traffic Control Tower,
Houston, Tex.

Nat"l Highway Traffic Safety Admin.

Transportation Systems Center
Cambridge, Mass.

Treasury, Dept, of

Alcohol Tobacco and Firearms
— Alcohol, Tobacco & Firearms
— Midwest Region
Comptroller of the Currency
Customs Service
Customs Service & Houston Region
— Office of Regulations & Rulings
Region 4, Miami, Fla.
— Region 6, Houston, Tex.
— Region 7, Los Angeles, Calif.
— San Francisco, Calif.

— Washington, D. C.

A/SLMR NO(S)

1010

1132

1039
1068

1045,
1070,

971

1135
1148
1118,
1048,
1066
978
991

1049
1112

1157

1061

1161

28

TITLE

Intermal Revenue Service

— Atlanta, Ga. 1014
~ Austin District 1099
— Austin Service Center 1142
—- Brookhaven Service Cntr.

— Chicago, 111.

— Cincinnati District Office 1107

— Cleveland, Ohio 972
~ Fresno Service Center
— Greensboro, N.C. 1007
- IRS

1091

— IRS & Atlanta Dist. Off. 975

m IRS & Brookhaven Serv.
Center

l

IRS & Chicago District
— IRS & Milwaukee District 1133
_ IRS & S. Carolina District 1027

— Kansas City, Ogden, Chamblee
Philadelphia, Austin,
Covington, Fresno and Brook-
haven Service Centers,
Detroit Data Cntr. & Martin-
burg Nat*l Computer Cntr. 1074

— Memphis Service Center 939

A/SLMR NO(S)

1053, 1092

962, 1004,
1042, 1120

983, 1119

998, 1001,

1092, 1125

987, 1042



TITLE

— Intermal Revenue Service (cont.)

Mi lwaukee, Wis.

Nat®1 Off., Off. of Int"l
Operations

New Orleans, La.

North Atlantic Region
Ogden Service Center
South Carolina
Southwest Region
Appellate Branch Office,

New Orleans, La.

Southwest Region
Dallas, Tex.

St. Louis, Mo.

Unions (See: Labor Organizations)

Veterans Administration

— Health Care Facility
Montrose, N.Y.

—  Honolulu, Hawaii

—  Hospitals

Butler, Pa.
Cabadaugyam, N.Y.
Lexington, Ky.

Lincoln, Nebr.

A/SLMR NO(S)

974

1079
995, 1034
1129
1052

1027, 1081, 1172

1153

1106, 1144

961

976

1167
1077
1051

1083

29

Veterans Administration (cont.)

Medical Center,
Wash. , D. C.

Minneapolis, Minn.

N. Chicago, 111.

San Juan, P.R.

VA

1160

1090

1024

1137

1016

1131
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January 6, 1978

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

SOCIAL SECURITY ADMINISTRATION,
BUREAU OF HEARINGS AND APPEALS
A/SLMR No. 960

This case involved an unfair labor practice complaint filed by the
American Federation of Government Employees, Local 3615, AFL-CIO (Com-
plainant) alleging that the Respondent violated Section 19(a)(1) and (6)
of the Order by failing to bargain over the impact and implementation of
a relocation of certain unit employees.

The Administrative Law Judge found that the Complainant was informed
of the proposed relocation at a meeting held between the parties several
months prior to its implementation, and that while the Complainant
requested bargaining on the impact of the relocation a few days prior to
its actual occurrence, this request, coming virtually at the last moment,
was not timely made. Based on these findings, the Administrative Law
Judge recommended dismissal of the complaint.

The Assistant Secretary adopted the Administrative Law Judge®s
findings, conclusions and recommendation and ordered that the complaint
be dismissed.

A/SLMR No. 960
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

SOCIAL SECURITY ADMINISTRATION,
BUREAU OF HEARINGS AND APPEALS

Respondent
and Case No. 22-7903(CA)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 3615, AFL-CIO

Complainant

DECISION AND ORDER

On October 4, 1977, Administrative Law Judge Burton S. Sternburg
issued his Recommended Decision and Order in the above-entitled pro-
ceeding, finding that the Respondent had not engaged in the unfair labor
practices alleged in the complaint and recommending that the complaint
be dismissed in its entirety. Thereafter, the Complainant filed excep-
tions with respect to the Administrative Law Judge’s Recommended Decision
and Order.

The Assistant Secretary has reviewed the rulings of the Administra-
tive Law Judge made at the hearing and finds that no prejudicial error
was committed. The rulings are hereby affirmed. Upon consideration of
the Administrative Law Judge®s Recommended Decision and Order and the
entire record in the subject case, including the exceptions filed by the
Complainant, 1 hereby adopt the Administrative Law Judge®s findings, 1/
conclusions and recommendation.

ORDER

IT 1S HEREBY ORDERED that the complaint in Case No. 22-7903(CA) be,
and it hereby is, dismissed.

Dated, Washington, D.C.
January 6, 1978
ir.
Francis X. Burkhardt, Assistant Secretary of
Labor for Labor-Management Relations

17 In his Recommended Decision and Order, the Administrative Law Judge
referred to certain events occurring in 1977 rather than in 1976.
This inadvertence is hereby corrected.



U S. DEPARTMENT OF LABOR

Omcsof Aminiiunvi LawlJudois

Suite 700-1111 20th Street, N.W.
Washington, D.C. 20036

In the Hatter of

SOCIAL SECURITY ADMINISTRATION
BUREAU OF HEARINGS AND APPEALS

Respondent
q Case No. 22-07903(»)
an

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 3615, AFL-CIO

Complainant

ALBERT CARROZZA, Esquire )
Mr. JAMES MARSHALL, Vice-President
AFCGE, Local 3615
P.O. Box 147
Arlington, Virginia 22210 )
For the Complainant

JULIAN BROWNSTEIN, Esquire
14125 Beach View Lane
Wheaton, Maryland
For the Respondent

Before: BURTON S. STEKNBURG
Administrative Law Judge

RECOMMENDED DECISION AND ORDER
Statement of the Case

Pursuant to a complaint filed on April 12, 1977,
under Executive Order 11491, as amended, by Local 3615,
American Federation of Government Employees.(hereinafter
called the Union or AFGE) against the Bureau of Hearings
and Appeals (hereinafter called the Respondent or Activity)
a Notice of Hearing on complaint was issued by the Regional
Administrator for the Philadelphia, Pennsylvania Region on
July 19, 1977.

34

_2-

The complaint alleges in substance that the Respondent
violated Sections 19(aMl) and (6) of the Executive Order
by virtue of its actions in relocating a_part of the
bargalnlqg unit without affording the Union an opportunity
to_bargain concerning the impact of such relocation on
unit personnel.

A hearing was held in the captioned matter on
September 15, 1977, in Washington, D.C. All parties were
afforded full opportunity to be heard, to examine and _
cross-examine witnesses and_to introduce evidence bearing
on the issues involved herein. At _the close of_the hearing,
both parties waived the right to file post-hearing briefs.

Upon the basis of the entire record, including m
observation of the witnesses and their demeanor, I make
5he_fbll0W|ng findings of fact, conclusions and recommen-

ations .

Findings of Fact

The Union is the exclusive representative of
Respondent®s Medical Advisory Staff (MAS) which is composed
of both professionals and non;Erof955|onals. Prior to
January 8, 1977, a number of the-MAS employees were
stationed or located on the 3ixth floor of a bu!Idln? known
as Balston Tower 2. On January 8, 1977, rOX|matefy 0
em?loyees of MAS were relocated to the fi floor o
Balston Tower 2. 1/

_ In late 1976 or eari% 1977, the Respondent secured
additional office space for its operations and proceeded
to develop several alternate plans for the expansion
and/or relocation of its various_components or departments.
In late March or early April, 1977, Respondent met with
the Union and exhibited a number of charts indicating
possible changes in the office locations of Respondent®s
various components, including MAS.

On September 2, 1977, representatives of Respondent _
called_a meeting which was attended by Union Steward Larkin
and Union Vice-President Cuthbertson.” During the course
of the meeting Respondent®™s representatives showed the
Union representatives, among other things, the layout on
the Medical Advisory Staff which indicated that part of

1/ It is this January 8, 1977 relocation which is the
basis of the instant complaint.



-3-

MAS would be transferred from the sixth to the fifth
floor. During the course of the meeting, Respondent
estimated that the move or transfer would occur in }
November. When Mr. Cuthbertson inquired as to the possi-
bility of moving MAS to another location rather than the
one indicated on the plans, he was informed that the
location was final.

_ During December 1977, various employees of the MAS
unit were Individually shown the plans_of_the fifth floor
fonl’eg%rposes of allowing them to make individual office
se 10ns.

On or about January 6, 1977, about two days before
the relocation, various employees approached Union
Steward cogcgrm% the_upcoming move. In response to
their inguiries the Union contacted Respondent for purposes
of "meeting_and conferring” about_the move. Management,
after_checking with Mr. Toner, Chief, Labor Management
Relations Section, refused to meet with the Union. Accord-
ing to Mr. Toner, prior to authorizing the refusal to
meet with the Union, he checked out situation and
ascertained that the Union had been informed of the re-
location in September. In view of this and since there
were only two days remaining before the move he concluded
that Respondent was not obligated to bargain at that time.
Further according to Mr. Toner, whose testimony stands
uncontradicted, the Union never, in response to his inquiry,
stated specifically what they wanted to bargain over,
other than stating "impact."

According to the record, during the period September
1976 when the plans for the relocation were shown to the
Onion representatives and January 6, 1977, two days prior
to the planned move, the Union made no reguest whatsoever
to bargain about any aspect of the MAS relocation.

Discussion and Concllusions

The decision to transfer part of the MAS unit from_
the sixth to the fifth floor of the Balston Tower building
falls within the exclusionary language contained in Sections
1) and (12)() of the Executive Order. 2/ Accordingly,

2/ Social Security Administration, Bureau of Hearings and

Appeals, A/SLMR no. 828; U.S. Department of Transportation,

Federal Highway Administration, Vancouver, Washington, A/SHINR

enter, Los

612; Veterans Administration, Wadsworth Hospital
Angeles, California; A/SLMR 388.

—4-

I find_that_Respondent was _not_obligated to_bargain with
the Union with respect to its initial decision to relocate
part of the MAS.

_ 1 further find that the Respondent fulfilled its

obligation_to give the Union ample prior notification
of its decision to relocate MAS so that the Union could
be afforded the opportunity to timely request bargaining,
to the extent consonant with law and regulations, as to
the procedures management intended to observe in effectu-
ating its decision to relocate and as to the impact of
such decision on those employees adversely affected. In
this latter respect, | note that Respondent informed the
Union of the contemplated action in September 1976, some
five months _prior to the actual relocation. Despite such
advance notice and the fact that unit employees were

proached in December to make office selections from_the
blueprints of the fifth floor, no request for bargaining
over impact occurred until two days before the move was
scheduled to begin. In these _circumstances, | find that
the Union®s request was not timely made and that the
Respondent_did not violate Sections 19(a)(@ and () of
the Executive Order when it refused on or ut_January 6,
1977, to bargain over the impact of the relocation scheduled
for two days™ later. 3/

Recommendation

In view of the above findings and conclusions, it
is hereby recommended to the Assistant Secretary that the
complaint be dismissed in its entirety.

BURTON S. STERNBURG
Administrative Law Judge<

Dated: 4 OCT 1977
Washinaton. D.C.

3/ Headquarters, 63d, Air Base Group, U.S. Air Force;
Norton A.F.B., A/SLMR No. 761.

BSS:yw



January 6, 1978

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF THE TREASURY,
INTERNAL REVENUE SERVICE,
ST. LOUIS DISTRICT OFFICE,
ST. LOUIS, MISSOURI

A/SLMR No. 961

This case involved an unfair labor practice complaint filed by
Chapter No. 36 of the National Treasury Employees Union (NTEU) and the
NTEU alleging that the Respondent violated Section 19(a)(1) and (6) of
the Order by issuing a memorandum which unilaterally altered a past
practice of granting administrative time to unit employees for the pur-
pose of preparing rebuttals to performance evaluations and by communi-
cating this policy directly to unit employees by way of the memorandum,
thereby bypassing the exclusive representative. The Respondent con-
tended that the memorandum did not reflect a change in past practice and
that it was standard operating procedure to communicate with employees
by way of written memoranda.

The Administrative Law Judge recommended dismissal of the complaint.
In this regard, he found that the negotiated agreement which permitted
employees to prepare rebuttals was silent as to the method of reporting
time for such preparation. He further found there existed a past practice
of charging leave for preparation time amounting to more than one hour
and that, therefore, the memorandum did not reflect a change in the
existing practice. The Administrative Law Judge also determined that
the memorandum was not an improper attempt to deal directly with unit
employees.

The Assistant Secretary, noting particularly the absence of exceptions,
adopted the findings, conclusions and recommendation of the Administrative
Law Judge, and ordered that the complaint be dismissed in its entirety.

ASItR No. 961
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FCR. LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF THE TREASURY,
INTERNAL REVENUE SERVICE,
ST. LOUIS DISTRICT OFFICE,
ST. LOUIS, MISSOURI

Respondent
and Case No. 60-4945(CA)

CHAPTER NO. 36, NATIONAL
TREASURY -EMPLOYEES UNION and
NATIONAL TREASURY EMPLOYEES UNION

Complainant

DECISION AND ORDER

On September 2, 1977, Administrative Law Judge John W. Earman
issued his Report and Recommendation in the above-entitled proceeding,
finding that the Respondent had not engaged in the unfair labor prac-
tices alleged in the complaint and recommending that the complaint be
dismissed in its entirety. No exceptions were filed to the Administra-
tive Law Judge’s Report and Recommendation.

The Assistant Secretary has reviewed the rulings of the Administra-
tive Law Judge made at the hearing and finds that no prejudicial error
was comitted. The rulings are hereby affirmed. Upon consideration of
the Administrative Law Judge*s Report and Recommendation and the entire
record in the subject case, and noting particularly the absence of
exceptions, 1 hereby adopt the Administrative Law Judgels findings,
conclusions and recommendation.

ORDER
IT IS HEREBY ORDERED that the complaint in Case No. 60-4945(CA) be,
and it hereby is, dismissed.
Dated, Washington, D.C.
January 6, 1978

dd.
Francis X. Burkhardt, Assistant Secretary of
Labor for Labor-Management Relations



U.S. DEPARTMENT OF LABOR

Omca or Asmuostiative Law Judos

Suite700-1 111 20thStreet,N.W.
Washington, D.C. 20036

In the Matter of

Chapter No. 36, National Treasury
Employees Union and National
Treasury Employees Union

Complainant
and Case No. 60-4945

Department of the Treasury
Internal Revenue Service,
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Field Representative
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REPORT AND RECOMMENDAT ION
Statement of the Case

This _case arises under Executive Order 11491, as amended.
It was initiated by a complaint dated November 1, 1976 and
Ffiled November 5, 1976. The complaint, which was amended
On March 1, 1977 and March 28, 1977, alleges violations of
Sections 19(a)(@ and () of the Executive Order. The violations
allegedly took place when a unit manager issued memoranda to
his employees concerning the amount of administrative time
allowed an employee_in which to prepare written comments_to
performance evaluations given by a supervisor. These written
comments are generally referred to as '‘rebuttals.” 1/ It is
alleged that the memorandum issued by Group Manager
Kenneth Landers, wherein the Agency®s policy was set forth,
by-passed the union and communicated a repudiation of the
negotiated agreement directly to the employees.

A ""Response to Complaint” was made by the Agencx and
the Complainant Filed a "Motion &2 Dismiss Agency™s Arguments
of Response.” The Regional Administrator, Labor-Management
Services, determined, after investigation, that a reasonable
basis for the complaint existed and that the issues could
best be resolved the_taking of record testimony. -He therefore
issued a notice of hearing for May 17, 1977 at St. Joseph,
which was changed to St. Louis, Missouri.

_ At the hearing Complainant was represented by the Union"s
Field Representative while Respondent was represented by the
Agency”s Regional Counsel. At the close of the hearing the
time_Tor Fi |n%_br|efs was extended to July 25, 1977. "The
parties filed timely briefs.

1/  "Responses' are also made to review mamorandums.
Review inamorandums are from a review staff which reviews cases
to insure correctness and accuracy. If a response is needed
to a review memorandum the time_used in making the response is
charged as working time or "indirect time" according to what
was 8one
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Motion to Dismiss

The Respondent moved that the complaint be dismissed
since the Complainant is not the exclusive representative
under the Multi-District Agreement. It was argued that
Complainant is Chapter 36 of the NTEU, which is only one
half of the exclusive representative, the NTEU Joint Council,
composed of Chapters 14 and 36. The motion was denied with
the parties given leave to brief the point, if they so
desired. Respondent chose not to question the ruling on the
motion.

Findings and Conclusions

The Article 9 of the Multi-District Agreement provides
that evaluations made by the employee®s immediate supervisor
be furnished to the employee and discussed with him at least
two workdays prior to its filing. The employee may make
written rebuttal concerning any disagreement with the evaluation
and these comments become a part of the evaluation. The MDA
is silent as to the method of accounting for time used in
writing a rebuttal. The evidence indicates that much confusion
as to policy existed in other districts in mid and late 1975
and the arbitration of a grievance in Los Angeles on March 22,
1977 found that the right to make written rebuttals during
duty time does not exist in the MDA. What then of the practice
in the St. Louis District?

The Regional Personnel Officer on January 8, 1975 advised
the St. Louis District that an employee was not entitled to
administrative leave to rebut an unfavorable performance
appraisal. This was noted as recending an interpretation sent
on August 1, 1974 wherein it was stated that official time
would be allowed.

On July 7, 1976 the Acting District Director issued a
memo to the Division Chiefs in which he said it has been, and
will continue to be, the District policy that the contract
does not allow work or administrative time for rebuttals, but
where the time would be minimal there was no need to charge

annual leave. The managers were told to use their judgment

in handling such cases. This memorandum was issued pursuant
to a request by the group manager for Group 222, Kenneth R.
Landers. Mr. Landers noticed that in his report for June 1976
agent Robert L. Baker charged preparing rebuttals to admini-
strative leave. Mr. Landers, in turn, communicated the
Director"s information to Mr. Baker and the other employees

in Group 222 by the memorandum of July 14, 1976 which gave
rise to the present complaint. The language used by Mr. Landers
was almost identical to that used by the Acting District
Director, to wit:

"It is the District policy that
the contract does not allow work or
administrative time for employees to
make written comments to evaluations.
Where the time involved would be
minimal, i.e. measured in minutes,
there would be no need to charge leave.
If the time is longer, a charge to
leave will be made."

After informal settlement failed the complaint was Tfiled
alleging that, the Landers”™ memorandum was issued only a few
days after Mr. Baker, a shop steward, had requested and been
granted 14 hours of administrative time under Article 9(1)(©
of the MDA. The complaint is in error as to the events that
took place.

Mr. Baker, who has had an unusually large number of
evaluations in his personnel file, listed on the back of his
time sheet 4 hours administrative time for preparing responses
on June 23, 1976 and 6 hours preparing reply to case file
review on June 7, 1976. He did not obtain prior approval for
using administrative time in that manner and it was not discovere
by Mr. Landers until after July 1. Mr. Baker was not required
to take annual leave for the time iIn question because he was at
the time involved in a grievance procedure over an in-grade
promotion.
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Records were available only back to January 1976. They
show that between January and June 1976 Mr. Baker made 7
rebuttals of which only one, in addition to the two above,
was made on working time. On February 4, 1977 Mr. Baker listed
4 hours indirect time for preparing a rough draft to a work
survey and 3 hours on February 5 for typing it. Mr. Landers
was not aware of this use of time until 2 weeks before the
hearing because he did not monitor indirect time as closely as
administrative time since indirect time is usually charged
back to the case.

After testifying that he took administrative time to
prepare the rebuttals, Mr. Baker said that on 2 occasions he
listed the time as union work. His testimony is also in
question because the records show that he took 4 hours annual
leave to prepare a rebuttal on June 29, 1976. This was in
the period between his claim of administrative time and the
issuance of the memorandum in question on July 14 and shows
that he did not believe it to be the District"s policy to
allow administrative time for rebuttals.

Other than Mr. Baker®"s case the evidence is sparse as
to the use of administrative time for rebuttals. Mr. Klaassen,
the Chairman of the Joint Council has had little or no
personal need for such time use and his knowledge of such use
by other District_employees is limited to one employee involved
in an adverse action.

On the basis of the record it is found that the Article 9
of the Multi-District Agreement between the Internal Revenue
Service and the National Treasury Employees Union provides that
evaluations of performance may be commented on in writing by
the employee, but no provision is made for the employee to
use work time for this purpose. It is further found that in
the St. Louis District it has been the policy and practice to
charge leave whenever the comments cannot be made in an hour
or less, although a manager is expected to use his judgment
in each case. The memoranda issued by the District and by
Mr. Landers did not constitute a change in employee working
conditions. Therefore, there was no duty to meet and” confer
with the Complainant regarding the policy or its impact.
Department of the Navy, Mare Island Naval Shipyard, Vallejo,
California, A/SLMR No. 736 (976) . = ————————r
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Complainant urges that even if an improper change of
policy or practice is not found, the Landers® memorandum
was a communication in violation of the Executive Order,
citing Department of the Navy, Narval Air Station, Fallon,
Neveda, FLRC No. 74A-80. The Federal Labor Relations
Council held in that case that in determining whether a
specific communication is violative of the Order, that
communication must be judged independently and a determination
made a? to whether it constitutes an attempt to deal or
negotiate directly with employees, or to threaten or promise
benefits to the employees. The Landers®™ memorandum was
certainly not an attempt to deal or negotiate directly with
employees and it could not be interpreted as a threat or
promise of a benefit. It was simply a reaffirmation of
existing District policy and was not an improper communication
from management to employees.

RECOMMENDAT ION
Based upon the foregoing findings and conclusions it

is recommended to the Assistant Secretary that the complaint
against Respondents be dismissed in its entirety.

JOHN W. EARMAN
Administrative Law Judge

Dated: September 2, 1977
Washington, D. C.



January 6, 1978

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF THE TREASURY,
INTERNAL REVENUE SERVICE,
CHICAGO DISTRICT OFFICE,
CHICAGO, ILLINOIS

A/SLMR No. 962

This case involved an unfair labor practice complaint filed by the
National Treasury Employees Union and National Treasury Employees Union,
Chapter 10 (Complainant) alleging that the Respondent violated Section
19(@)() and () of the Order by implementing a unilateral change in
working hours without having negotiated the change with the Complainant.

The Administrative Law Judge found that the Respondent had met its
obligation to negotiate over the impact and implementation of its decision
to change working hours, but that it violated Section 19(a)(1) and (6)
of the Order by failing to meet and confer with the Complainant over the
decision. In reaching this conclusion, he noted that where, as here, a
change in working hours is hot integrally related to and determinative of
the agency staffing pattern, it is a negotiable item under Section 11(a)
of the Order. He further found that an agreement between the parties did
not constitute a waiver of the Complainant®s right to negotiate changes
in working hours.

The Assistant Secretary adopted the findings, conclusions and recommen-
dations of the Administrative Law Judge and ordered the Respondent to cease
and desist from the conduct found violative of the Order and to take certain
affirmative actions.

A/SLMR No. 962

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF THE TREASURY,
INTERNAL REVENUE SERVICE,
CHICAGO DISTRICT OFFICE,
CHICAGO, ILLINOIS

Respondent
and Case No. 50-13142(CA)

NATIONAL TREASURY EMPLOYEES UNION
AND NATIONAL TREASURY EMPLOYEES UNION,
CHAPTER 10

Complainant

DECISION AND ORDER

On August 17, 1977, Administrative Law Judge William Naimark issued
his Recommended Decision and Order in the above-entitled proceeding,
finding that the Respondent had engaged in certain unfair labor practices
and recommending that it cease and desist therefrom and take certain
affirmative actions as set forth in the attached Administrative Law
Judge®s Recommended Decision and Order. Thereafter, the Respondent filed
exceptions with respect to the Administrative Law Judge®s Recommended
Decision and Order.

The Assistant Secretary has reviewed the rulings of the Administrative
Law Judge made at the hearing and finds that no prejudicial error was com-
mitted. The rulings are hereby affirmed. Upon consideration of the
Administrative Law Judge®s Recommended Decision and Order and the entire
record in the subject case, including the exceptions filed by the Respondent,



I hereby adopt dninistrative Law Judge’s findings, conclusions and

recommendations.
ORDER

Pursuant to Section 6(b) of Executive Order 11491, as amended, and
Section 203.26(b) of the Regulations, the Assistant Secretary of Labor
for Labor-Management Relations hereby orders that the Department of the
'Il'rl’tleasury,srlwr;ltlemal Revenue Service, Chicago District Office, Chicago.

inois, :

1. Cease and desist from:

(@ Instituting a change in working hours of employees represented
exclusively by the National Treasury Employees Union, Chapter 10, without
notifying the National Treasury Employees Onion, Chapter 10, and affording
such representative the opportunity to meet and confer, to the extent con-
sonant with law and regulations, on the decision to effectuate such a change.

@® In any like or related manner, interfering with, restraining,
or coercin% employees in the exercise of their rights assured by Executive
Order 11491, as amended.

2. Take the following affirmative actions in order to effectuate
the purposes and policies of Executive Order 11491, as amended:

@ Rescind the memoranda of July 8, 10, and 11, 1975, per-

taining to changes in working hours and restore the work hours schedule
in effect prior to July 29, 1975, in the Audit Division.

1/ In its exceptions, the Respondent argued that the allegation with re-
spect to the refusal to negotiate over themdecision to change working
hours was not properly before the Administrative Law Judge because it
was not contained in the pre-complaint charge as required by Section
203.2(a) of the Assistant Secretary®s Regulations. It appears that
this contention by the Respondent was made for the first time at the
hearing as the evidence does not establish that the issue was specifi-
cally raised prior thereto, either before the Area Administrator or the
Regional Administrator. It has been held previously that it would not
effectuate the purposes of the Order to permit an issue to be raised for
the First time at a hearing or In a post-hearing brief, where a party
has had adequate opportunity to raise such matter prior to the hearing.
Veterans Administration Hospital. Charleston, South Carolina. 1 A/SLMR
400, 402, A/SLMR No. 87 (1971). Moreover, it appears that the matter
was fully litigated by the Respondent at the hearing. Under these cir-
cumstances, | conclude that there is no procedural defect which would
warrant dismissal ofmthat portion of the complaint alleging an improper
failH(;(Je to negotiate by the Respondent over its decision to change work-
ing rs.

(@® Notify the National Treasury Employees Union, Chapter 10,
of any Intended change in the work hours schedule of unit employees, and,
upon request, meet and confer, to the extent consonant with law and
regulations, on the decision to effectuate such a change.

(© Post at its facility at the Internal Revenue Service,
Chicago District, copies of the attached notice marked *‘Appendix on
forms to be furnished by the Assistant Secretary of Labor for Labor-
Management Relations. Upon receipt of such forms, they shall be signed
by the District Director and shall be posted and maintained by him for
60 consecutive days thereafter, in conspicuous places, including all
bulletin boards and other places where notices to employees are customarily
posted. The District Director shall take reasonable steps to insure that
such notices are not altered, defaced, or covered by any other material.

(d Pursuant to Section 203.27 of the Regulations, notify the
Assistant Secretary, in writing, within 30 days from the date of this
order as to what steps have been taken to comply herewith.

Dated, Washington, D. C.
January 6, 1978

Francis X. Burkhardt, Assistant Secretary of
Labor for Labor-Management Relations



APPENDIX
NOTICE TO ALL EMPLOYEES

PURSUANT TO

A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, as amended
LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE

We hereby notify our employees that:

WE WILL NOT change the work hours schedule of employees represented
exclusively by the National Treasury Employees Union, Chapter 10, without
notifying the National Treasury Employees Union, Chapter 10, and affording
such representative the opportunity to meet and confer, to the extent con-
sonant with law and regulations, on the decision to effectuate such a

change.

WE WILL NOT in any like or related manner interfere with, restrain, or
coerce employees In the exercise of their rights assured by Executive
Order 11491, as amended.

WE WILL rescind the memoranda of July 8, 10, and 11, 1975, pertaining to
changes in working hours and restore the work hours schedule in effect
prior to July 29, 1975, in the Audit Division.

WE WILL notify the National Treasury Employees Union, Chapter 10,o0f any
intended change in work hours of unit employees and, upon request, meet
and confer, to the extent consonant with law and regulations, on the
decision to effectuate such a change.

(Agency or Activity)
Dated: By:

(Signature)

This Notice must remain posted for 60 consecutive days from the date of

posting and must not be altered, defaced, or covered by any other material.

IT employees have any questions concerning this Notice or compliance with
any of its provisions, they may communicate directly with the Regional
Administrator for Labor-Management Services, Labor-Management Services
Administration, United States Department of Labor, whose address is:
Federal Office Building, Room 1060, 230 S. Dearborn Street, Chicago,
I1linois 60604.
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UNION and NATIONAL TREASURY
EMPLOYEES UNION, CHAPTER_10
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Before: WILLIAM NAIMARK
Administrative Law Judge

RECOMMENDED DECISION

Case No. 50-13142(CA)

AND ORDER

Statement of the Case

Pursuant to a Notice of Hearing on Complaint issued on
December 14, 1976 by the Regional Administrator for Labor-
Management Services Administration,
was held in the above-entitled case on February 15, 1977

at Chicago,

Illinois.

Chicago Region,

a hearing
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This proceeding was initiated under Executive Order 11491,
as amended, (herein called the Order), by the filing of a com-
plaint by National Treasury Employees Union and its Chapter 10
(herein called Complainant) against Department of the Treasury,
Internal Revenue Service, Chicago District, Chicago, Illinois
(herein called Respondent). The complaint, which was filed
on April 8, 1976, alleged that Respondent violated Sections
19(a)@ and () of the Order by implementing a unilateral
change in working hours on July 29, 1975 without having nego-
tiated the change with Complainant.

Respondent filed a response to the complaint on April 4,
1976 wherein it alleged: (1) The complaint was not timely
filed within the 9 month period as required under 203.2(b)(3)
of the Regulations; (@) the complaint differs from the charge
in respect to alleged unfair labor practices and does not,
comply with 203.2(a) of the Regulations; (3) no obligation is
imposed upon Respondent under the Order to bargain as to hours
of employment; (4 the union waived its right, under Article 22,
Section 3 of the contract, to insist upon negotiations over
changes in work hours; Respondent has bargained as to impact
and implementation of the change, and thus fulfilled its obli-
gation in that regard. 1/

All parties were represented at the hearing, were afforded
full opportunity to be heard, to adduce evidence, and to ex-
amine as well as cross-examine witnesses. Thereafter the parties
filed briefs which have been duly considered.

Upon the entire record herein, from my observation of the
witnesses and their demeanor, and from all of the testimony and
evidence adduced at the hearing, | make the following findings
of fact, conclusions and recommendations:

1/ Since the change in work hours was effected on July 29,
1975, 1 deem the unfair labor practice as occurring on that date.
Hence, 1 am satisfied that the complaint, which was filed on
April 8, 1976, was timely under 203.2(b)(®) of the Regulations.
Moreover, the variance in dates between the charge and complaint
is not viewed as fatal, inasmuch as the recitation of dates is
sufficient to apprise Respondent of the claim alleged and the
correct date of the unilateral change appears in the complaint.
ghe_mgfions to dismiss on the foregoing procedural grounds is
enied.
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Findings of Fact

1. On behalf of various district offices, including
Chapter 10 at Chicago, Illinois, the National Treasury Em-
ployees Union executed a collective bargaining agreement with
the Internal Revenue Service on May 3, 1974. The said agree-
ment, which was effective by its terms on August 3, 1974 for
two years, contianed an automatic renewal clause and covered
agl professional and non-professional employees 2/ as described
therein.

2. The said agreement provided in Article 22, "Hours of
Work™, as follows:

Section 1.

The normal scheduled work week will
consist of five (B) consecutive eight ©)
hour days, Monday through Friday.

Section 2.

The Employer may establish special hours
of duty not to exceed eight (8 hours a day
or forty (40) hours a week to enable employees
to take educational courses at their expense.

Section 3.

Prior to implementing a general change
in any scheduled work week, the Employer
agrees to notify the Union, as far in advance
as possible.

3. At all times material herein Respondent and Complain-
ant Chapter 10 held bi-weekly labor management relations (\R)
meetings to discuss types of material interest to both parties.
John E. Swan, personnel officer who handled labor relations for
management, testified that discussions thereat would not result
in changes in the parties” contract, but would affect behavior;
that, at least until October, 1975, Respondent differentiated
between negotiations, which required ground rules and could lead
to contract modifications, from discussions which dealt with
broad generalities and amounted to '‘encouraged participation”
at meetings; that, however, if union proposals were made at such
meetings, management would consider same, but if the union

2/  Approximately 2,000 employees are employed in the
Chicago District and 1,300 at the headquarters office.



demanded further discussion, it would require going into
negotiations.

4. At an LMR meeting held on October 18, 1974, which

was attended by various representatives of the Employer and
the union, management advised the union officials that it
planned to change the hours of work for the audit division

of the district office. The employees in this division,
revenue agents and clerks, worked on two" shifts: 8:00 A.M.
4:30 P.M. and 8:15 A.M. - 4:45 P.M. Respondent notified the
the Union at this meeting it intended to have standard work
hours - 8:00 ALM. to 4:30 P.M. - for everyone except the tax-
payer service division. Swan explained to Complainant®s
representative that management wanted to avoid the confusion
which resulted where employees who worked together separated
and departed at different times, and that the employer felt
it was easier to contact employees when they started the work
day together. He also stated that the change in work hours
was not negotiable; that under Article 22, Section 3 of the
collective bargaining agreement the union waived its right

to insist upon negotiation thereof.

Union representative Michael L. Peacher informed Swan at
the October 18 meeting that the changes were negotiable as
to substance, impact and implementation, and that the union
wanted to negotiate the contemplated change of hours. He
also requested that employees be permitted to work at their
own starting time between 8:00 A.M. - 8:30 A.M. Peacher
called Swan®s attention to the fact that if the change were
effected elevators would be crowded, problems re train sched-
ules could arise, some employees might have difficulties
arranging for babysitters, and certain employees might be com-
pelled to quit their jobs.

5. The President of NTEU Chapter 10, Edward E. McCarthy,
wrote a letter to Swan, dated October 19, 1974, wherein the
union requested that Respondent negotiate the proposed changes
in working hours. Further, he reiterated the union"s position
that the decision to alter the hours, as well as impact and im-
plementation were negotiable, and McCarthy renewed the proposal
that starting time be flexible between 8:00 A.M. and 8:30 A.M.
and allow employees to decide when to report during that time
frame.

6. By letter dated November 6, 1974 Swan replied to
McCarthy and repeated its intention re changing to a standard
starting time for employees in the headquarters office. He
mentioned again the matter was not negotiable and was waived

-5 -

7. In a letter addressed to Swan dated November 23,
1974 Peacher asked whether management refused to negotiate
on impact and implementation of the hourly change because
it felt the union waived its right to negotiate thereon.
If not, wrote Peacher, the union wished to begin negotiation
on November 29, 1974.

8. Swan replied to Peacher®s letter on December 4, 1974,
stating that management was only obliged under the contract to
notify the union of hourly changes, and that such language is
a waiver of NTEU"s rights to negotiation thereon; that under
Section 12 of the Order and FPM Supplement 990-2 it was pre-
cluded from negotiating this specific matter; and that the
new hours would be effective on January 6, 1975.

9. An ad hoc meeting between Complainant and Respondent
was held on December 20, 1974. Management advised the union
the implementation date of January 6, 1975 for the change in
hours was cancelled; that a study is being conducted of the
elevator load capacity to determine the feasibility of the
standard hours; that the employer will be looking to NTEU for
their input and recommendations; and that flex time is not a
District policy. Swan reaffirmed Respondent"s position that
the matter was not negotiable.

10. Another such ad hoc management-labor meeting was held
on April 21, 1975 whereat the union was informed that under
Article 22, Section 3 the Respondent was "obligated to discuss
with the union prior to making any changes in the work week."
Swan told the union representative the elevator survey showed
there were no problems handling the load at 8:00 and 4:30.

11. Swan wrote to McCarthy again on July 2, 1975 repeat-
ing the intention to change the hours to standard 8:00 A.M. -
4:30 P.M., and asked the union for any feedback re problems it
might cause employees. He remarked that the inconveniences
referred to by the union were normal; that the change would
occur on July 21.

12. A memo from Respondent®s headquarter office to em-
ployees, dated July 8, 1975, informed them that a study had
been completed of the elevator system; that effective July 29,
1975 all employees iIn headquarters office would observe the
new hours of 8:00 A.M. - 4:30 P.M., except for the Taxpayer
Service Division. 3/

3/ The Union was also notified of the new date by a
letter dated July 10, 1975 and a DIR-CHI Memorandum 19-34
dated July 11, 1975.
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13. McCarthy wrote Swan on July 15, 1975, reiterating
its position that the changes are negotiable, and renewed
its demand to negotiate the impact and implementation of the
proposed change In working hours.

14. Swan replied to McCarthy by letter dated July 24,
1975 restating its position on waiver, and the employer®s
officer commented that management is precluded from negotiat-
ing this matter under Section 12 of the Order.

15. During his dicussions with the union official Swan
stated that any particular problems of an employee could be
discussed through a group manager or branch chief; that if
anyone had a particular problem, some arrangements could be
made to the local group level; that it was not negotiable
and management was not prepared to discuss flex time; but
that, however, the union was requested to submit any specific
data_goncerning impact upon employees which management would
consider.

Conclusions

In denying that it has committed any unfair labor

practice herein. Respondent makes three principal contentions:

(@ the change in working hours is a non-negotiable matter
under the Order, and complainant failed, in any event, to
establish a refusal to meet and confer over the change; (@
any right vesting in the union to impose a bargaining obli-
gation upon management was waived under Article 22, Section

3 of the contract herein 4/; (3 management fulfilled its
obligation, in any event, to bargain over the impact and
implementation of its decision to change the hours of employ-
ment.

@ During the LMR meetings between Respondent and
Complainant, which occurred during the period from October
1974 to July 1975, management insisted the change in starting
and quitting times was excepted under the Order as a sub-
ject for bargaining. Moreover, in the exchange of correr
spondence between Swan and the union officials, the employer
reiterated its position in that respect. Thus, the change

4/ In its brief Respondent asserts, further, that the
dispute involves different contract interpretations, and
therefore no unfair labor practice can be found in the
absence of a flagrant breach of contract. This argument is
rejected. An interpretation of Article 22 may be required
to resolve the issue of waiver, but that requirement, in
8t§elf, does not militate against finding a violation of the

rder.
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in working hours for the audit division from both 8:00 A.M. -
4:30 P.M. and 8:15 A.M. - 4:45 P.M. to a standard 8:00 A_.M. -
4:30 P.M. for all employees in said division was effected

at a time when management adhered to said contention.

Despite Respondent®™s insistence that a change in hours
is not bargainable under the Order, 1 conclude that past
decisions iIn the public sector establish this is a subject
for bargaining and not excepted under Section 11(b) of the
Order. In its discussion of this issue the Federal Labor
Relations Council declared that a proposal relating to the
basic workweek and hours of duty is not so excepted unless
it is integrally related to and determinative of the staffing
pattern of the agency, i.e., the numbers, types, and grades
of positions of employees. See Office of the Administrator,
Animal and Plant Health Inspection Service, U.S. Department
oi Agriculture, FLRC No. 73A-36. Subsequently the Assistant
Secretary m Southeast Exchange Region of the Army and Air
Force Exchange Service, Rosewood Warehouse, Columbia, S.C.
A/SLMR No. 656, held that a change in work-hours from the
scheduled 7:45 A_M. - 4:30 P.M. to 7:15 A.M. - 4:00 P.M. was
not integrally related to and determinative of staffing
pattern, and that the said change was a negotiable item
within the meaning of Section 11(a) of the Order. His
decision was sustained by the Federal Labor Relations Council
in FLRC 76A-35 (June 2, 1977). The case at bar is thus
one which, 1in respect to the obligation to bargain, over
starting and quitting times, is controlled by the Rosewood
case, supra. Accordingly, | find that Respondent was obliged
to bargain over the change in such working hours. 5/

Moreover, 1 do not agree that the record establishes
a failure on Complainant™s part to prove a refusal to
bargain over the decision to change the hours. The various
letters to Swan, as well as the meetings between the parties,
supports a continual demand by the union to negotiate the
change. Complainant also proposed a flex time as part of
its request, and insisted that the subject was a bargainable
one. A review of the discussions and correspondence convinces
me that, although time lapses occurred during communications
between the parties, the union never abandoned its demand to
bargain over the decision by Respondent to change to a
standard 8:00 A.M. - 4:30 P.M. workday at the headquarters
division. 6/

5/  See also Department of the Treasury, IRS Southwest
Region, Dallas, Texas, A/SLMR No. 858.

6/ Complainant®s demands to negotiate impact and imple-
mentation in its letter of July 15, 1975 to Swan, does not
warrant_the inference that the union yielded its claim that
the decision itself was bargainable.
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In respect to the decision by management to adopt uniform
hours, I am also persuaded that this was a unilateral one and
that Respondent refusal to meet and confer with the union
thereon. While it is true that discussions ensued between
the parties re.the effect of such a change upon employees
and their attendant problems, the emﬁloyer never bargained
about _the decision itself to alter the working hours. Apart
from insisting that it was non-negotiable and establishing
various dates for its implementation, Respondent categorically
refused to consider or discuss flex time which had been pro-
posed by Complainant. Although it stated that input from
the union would be considered in making a decision to change
the hours, management®s_continual declaration that it was
precluded from negotiating the subject, must necessarily
make any input from Complainant a patently futile gesture.
Good faith argalnlng can_scarcely be conducted within the
framework of a stated position which asserts that an employer
is not obliged to negotiate. No other proposals were advanced
?% the employer, and I am convinced that Respondent did not

Ifill its obligation to bargain over the decision to
change_the working hours to a standard 8:00 A.M. - 4:30 P.M.
Accordingly, 1 find and conclude that by such conduct it has
violated Sections 19(a)(@ and () of the Order. 7/

. () _Respondent”s contention that Complainant waived its
right to negotiate the changes, as a result of Article 22,
Section 3 in the contract, 1Is also_not persuasive. That
provision merely requires that notification be given by the
employer to the union when a change in the workweek is _
implemented. There _is no language present in that section
which expressly or impliedly reserves to management the sole
rlﬂht to effect changes in working conditions which are
otherwise bargainable under the Order. 1 _do not construe
the obligation to notify the union of an_impending change
in the workweek as vesting such a right in the employer.
Moreover, it has been pointedly held by the Assistant
Secretary in NASA, Kennedy Space Center, Florida, A/SLMR No.
223 that a waiver, under the Order, must be clear and un-
mistakable. Any intention to waive the right to bargain _
over a change in hours would require language much more direct
and specific than merely obligating an employer to notify
a union when a chan%% is to be implemented. "Article 22,
Section 3 scarcely Tulfills that requirement, and does not,

_ 7/ Assuming arguendo, that Respondent provided Complainant
with an opportunity_to meet and confer re the procedures and
impact of its decision, it would not exculpate Respondent from
a violation based on its refusal to negotiate the decision to
change the hours. See Rosewood case, supra, and Naval Air
Rework Facility, Pensacola, Florida, A/SLMR No. 608.
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in my opinion, spell out a clear and unmistakable intention
to waive the union”™s rights to bargain over this subject
matter. IRS, Southwest Region, supra.

(©) Complainant maintains that Respondent also
violated the Order by not bargaining over the impact and
procedures involved in the decision to adopt uniform hours
for the audit division. It insists there was 'no give and
take" during the meetings held in 1974 and 1975; that the
discussions were limited to "information input” with no-
good faith negotiations re the effect upon employees as a
result of the change.

Although, it is true, that management did unilaterally
institute the change in hours, | am not convinced that they
did not meet and confer as to the impact and implementation
thereof. _ Thus, Complainant union was_afforded ample
opportunity to present the employer with particulars con-
cerning the problems relating to babysitters, transportation,
and the like which were raised by the union. Not only does
the record fail to demonstrate that_Respondent would not
discuss these matters, but, contrariwise, it reflects con-
tinued requests by the employer that the bargaining agent
submit specific information bearing on these potentia
problems. Moreover, management made it clear to the union
that if there were_adverse effects upon employees, such
data would be considered before making a final determination.
It was, in my opinion, incumbent upon the Complainant to
furnish such information to Respondent before changing the
latter with a refusal to bargain thereon. See Rosewood
case, supra.

Record facts do not disclose an adamant position by the
employer in refusing to confer as to impact and implementation
of _the change in hours. In truth, it indicated to the
union at the LMR meetings that some accommodations could be
made for those emp!ggees who were seriously inconvenienced
by the change. Further, Respondent advised Complainant that

articular problems could be resolved, or at least handled,

y a group manager or branch chief. 1 do not agree with
Complainant_that the employer stood ready to consider onl
problems which it determined were likely to result from
change. There is no evidence to show that other surveys,
in addition to the one involving the elevators, would not
have been undertaken if sufficient basis were shown to exist.
Further, 1 do not conclude that the discussions on the
potential difficulties, as raised by Complainant, were not
in good faith despite the unilateral decision to_implement
the change itself. The record, as a whole, convinces me that
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Respondent was willing to meet and confer with respect to
any adverse effects resulting from the uniform hours. Ac-
cordingly, 1 conclude Respondent has not refused to bargain
over the Impact and procedures involved as a result of its
discussions, and has not violated Sections 19(a)(@ and (®)
of the Order in that regard. 8/

Recommendation

Having found that Respondent has engaged in conduct
prohibited by Sections 19(@)(1) and (6) of Executive Order
11491, as amended, 1_recommend that the Assistant Secretary
adopt the order hereinafter set forth which is designed to
effectuate the policies of the Order.

Order

Pursuant_to Section 6(b) of Executive Order 11491, as
amended, and Section 203.25(b) of the Regulation, the
Assistant Secretary of Labor for Labor-Management Relations
hereby orders that the Department of the Treasury, Internal
Eﬁgfpye Service, Chicago District Office, Chicago, Illinois,

1. Cease and desist from:

@ Instituting a change in work-hours of employees
represented exclusively_by National Treasury Employees Union,
Chapter 10, without notifying National Treasury Employees
Union, Chapter 10 and affording such representation
opportunity to meet and confer on the decision to effectuate
such changé.

) _In any like or related manner, interfering
with, restraining, or coercing _employees in the exercise of
their rights assured by Executive Order 11491, as amended.

2. Take the following affirmative actions in order
to effectuate the purposes and policies of Executive Order
11491, as amended:

@ Rescind the memoranda of July %&KSO, and 11,

1975 ﬁertainlng to changes in working hours and restore
work-hours schedule in effect prior to July 29, 1975 in the
audit division.

8/ Notwithstanding my conclusion in this nfTECt. “the
Respondent would, in the future, still be obligated to bar-
gain over the procedures and impact of any change_in hours

which may result after having met and conferred with Complainant

as required and recommended herein.
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() Notify the National Treasury Employees Union,
Chapter 10 of any intended change in the work-hours schedule
of unit employees, and, upon request, meet and confer in
good faith, to the extent consonant with law and regulations,
on the decision to effectuate such a change.

) © Post at_its facility at the Internal Revenue
Service, Chicago District, 230 South_Dearborn Street, Chicago,
Illinois, cogées of _the attached notice marked *‘Appendix’
on forms to furnished by the Assistant Secretary of Labor
for Labor-Management Relations. Upon receipt of such forms,
they shall be_signed by the District Director and shall be
posted and maintained him for 60 consecutive days there-
after, in conspicuous places, including all bulletin boards
and other places where notices to employees are customarily

ted. The District Director shall e reasonable steps
to insure that such notices are not altered, defaced or
covered by any other material.

_Pursuant to Section 203.26 _of the_Regulations,

notify the s(-\j)ssmtant Secretary of Labor, in writing, within
30 days from the date of this Order as to what steps have
been taken to comply therewith.

Cc11.1/4
WILLIAM NAIMARK
Administrative Law Judge

Dated: A7 AU3 1977
Washington, D.C.



APPENDI X
TO ALL EMPLOYEES
PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, as amended
LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE
We hereby notify our employees that:

NOTICE

WE WILL NOT change the work-hours schedule without notifying
the exclusive bargaining representative, the National Treasury
Employees Union, Chapter 10, and affording such representative
the opportunity to meet and confer to the extent consonant
with the law and regulations on the decisions to effectuate
such change.

WE WILL NOT in any like or related manner interfere with,
restrain, or coerce” over_employees in the exercise of their
rights assured by Executive Order 11491, as amended.

WE WILL rescind the memoranda of July 8, 10 and 11, 1975 per-

taining to changes in working hours and restore the work- _

qurs_schedule in effect prior to July 29, 1975 in the audit
ivision.

WE WILL notify the National Treasury Employees Union, Chapter
10, of any intended change in work-hours of unit employees and,
upon request, meet and confer in gooid faith on such intended
change.

Agency or Activity

b (Signature)

Dated:

This Notice must_remain posted for 60 consecutive days from
the date of posting and must not be altered, defaced, or
covered by any other material.

48
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IT employees_have any questions_concerning this Notice or
compliance with any of its provisions, they may communicate
directly with the Regional Administrator, Labor Management
Services Administration, U.S. Department of Labor at

230 S. Dearborn Street, Room 1060, Chicago, Illinois.



January 6, 1978

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER*11491, AS AMENDED

DEPARTMENT OF HEALTH, EDUCATION AND WELFARE,
SOCIAL SECURITY ADMINISTRATION,

BUREAU OF FIELD OPERATIONS,

REGION V-A, CHICAGO, ILLINOIS

A/SLMR No. 963

This case involves an unfair labor practice complaint filed by
Local 1395, American Federation of Government Employees, AFL-CIO (AFGE)
alleging essentially that the Respondent violated Section 19(a)(1) and
(®) of the Order by refusing to negotiate with respect to a specific
personnel policy covering the AFGE"s Cook County District Office unit,
one of the Social Security Administration (SS2) units in Illinois represented
exclusively by the AFGE. The Respondent contended that it was not
obligated to negotiate over such matters because of a pending unit

consolidation (C) petition which included the Cook County unit. Additionally,

the Respondent contended that the issue presented in the instant proceeding
was made res _judicata by virtue of the Assistant Secretary®s Decision

and Order in Department of Health. Education and Welfare. Social Security
Administration. Bureau of Field Operations, Region ?-A. Chicago. Illinois,
A/SLMR No. 832 (1977).

In agreement with the Administrative Law Judge, the Assistant
Secretary concluded that the Respondent®s conduct herein was violative
of Section 19(a)(1) and (6) of the Order. He found that the issues
involved in A/SLMR No. 832 (1977) and the instant proceeding were
digtinguishable and warranted separate and distinct findings and remedial
orders.

Accordingly, the Assistant Secretary, issued an appropriate remedial
order in the iInstant proceeding.

A/SLMR No. 963

UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF HEALTH, EDUCATION AND WELFARE,
SOCIAL SECURITY ADMINISTRATION,

BUREAU OF FIELD OPERATIONS,

REGION V-A, CHICAGO, ILLINOIS

Respondent
and Case No. 50-15446(CA)

LOCAL 1395, AMERICAN FEDERATION OF
GOVERNMENT EMPLOYEES, AFL-CIO

Complainant
DECISION AND ORDER

On August 29, 1977, Administrative Law Judge Milton Kramer issued
his Recommended Decision and Order in the above-entitled proceeding,
finding that the Respondent had engaged in the unfair labor practices
alleged in the complaint and recommending that it cease and desist
therefrom and take certain affimative action as set forth in the
attached Administrative Law Judge®s Recommended Decision and Order.
Thereafter, the Respondent and the Complainant filed exceptions and
supporting briefs with respect to the Administrative Law Judge®s Recommended
Decision and Order.

The Assistant Secretary has reviewed the rulings of the Administrative

Law Judge made at the hearing and finds that no prejudicial error was
comitted. The rulings are hereby affirmed. Upon consideration of the
Administrative Law Judge®s Recommended Decision and Order and the entire
record in the subject case, including the exceptions and supporting
briefs filed by the parties, 1| hereby adopt the Administrative Law
%dgga's Ffindings, conclusions and recommendation, to the extent indicated

rein.

In agreement with the Administrative Law Judge, 1 find that the
decision in Department of Health, Education arid Welfare. Social Security
Administration. Bureau of Field Operations. Region V-A. Chicago. Illinois.



A/SLMR No. 832 (1977) L/ Is not res judicata with respect to the issue
presented in the instant proceeding. Thus, in A/SLMR No. 832 the issue
presented concerned the general obligation of the Respondent to meet and
confer, and enter into, a negotiated agreement during the pendency of a
unit consolidation (UC) petition. In the Instant proceeding, the matter
at issue concerns the failure of the Respondent to negotiate with respect
to a change In a current personnel policy of the Respondent concerning
the granting of annual leave during the pendency of a UC petition. Under
these circumstances, | find that the Issues involved in the two proceedings,
and the particular rights which flow from findings of violation in both
instances, are sufficiently different to warrant separate and distinct
findings and remedial orders. Accordingly, 1 shall issue a remedial
order to remedy the violation found herein.

ORDER

Pursuant to Section 6(b) of Executive Order 11491, as amended, and
Section 203.26(b) of the Rules and Regulations, the Assistant Secretary
of Labor for Labor-Management Relations hereby orders that the Department
of Health, Education and Welfare, Social Security Administration, Bureau
of Field Operations, Region V-A, Chicago, lllinois, shall:

1. Cease and desist from:

(@ Refusing to negotiate with representatives of Local 1395,
American Federation of Government Employees, AFL-CIO, with respect to
specific personnel policies within the ambit of Section 11(a) of the
Order for the unit of Social Security Administration District Office
employees in Cook County, Illinois, during the pendency of a petition to
consolidate exclusively recognized units which includes said unit.

In any like or related manner, interfering with,
or coercing employees in the exercise of their rights assured by Executive
Order 11491, as amended.

restraining,

2. Take the following affirmative actions in order to effectuate
the purposes and policies of Executive Order 11491, as amended:

@ Upon request, meet and confer with Local 1395, American
Federation of Government Employees, AFL-CIO, with respect to specific
personnel policies within the arbit of Section 11(&) of the Order for
the unit of Social Security Administration District Office employees in
Cook County, Illinois, during the pendency of a petition to consolidate
exclusively recognized units which includes said unit.

1/ It was noted that since issuance of the Administrative Law Judge®s

—  Recommended Decision and Order in this case, the Federal Labor
Relations Council has denied the Respondent®s petition for review
and stay with respect to A/SLMR No. 832. See FLRC No. 77A-62.

(9] Post at all of the facilities within the unit of the
Social Security Administration District Office employees in Cook County,
11linois, represented exclusively by Local 1395, American Federation of
Government Employees, AFL-CIO, copies of the attached notice marked
“"Appendix’* on forms to be furmished by the Assistant Secretary of Labor
for Labor-Management Relations. Upon receipt of such forms, they shall
be signed by the Regional Representative, or other appropriate official
in charge of the Bureau of Field Operations, Region V-A office, and they
shall be posted and maintained by him for 60 consecutive days thereafter,
in conspicious places, including all bulletin boards and other places
where notices to employees are customarily posted. The Regional Representative,
or other appropriate official in charge of the Bureau of Field Operations,
Region V-A office, shall take reasonable steps to insure that such
notices are not altered, defaced, or covered by any other material.

© Pursuant to Section 203.27 of the Regulations, notify the
Assistant Secretary, iIn writing, within 30 days from the date of this
order to what steps have been taken to comply herewith.

Dated, Washington, D.C.
January 6, 1978

Labor for Labor-Management Relations



APPENDIX

NOTICE TO ALL EMPLOYEES

PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, as amended
LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE

We hereby notify our employees that:

WE WILL NOT refuse to negotiate with representatives of Local 1395,
American Federation of Government Employees, AFL-CIO, with respect to
specific personnel policies within the ambit of Section 11(a) of the
Order for the unit of Social Security Administration District Office
employees in Cook County, Illinois, during the pendency of a petition to
consolidate exclusively recognized units which includes said unit.

WE WILL NOT in any like or related manner interfere with, restrain, or
coerce our employees in the exercise of their rights assured by Executive
Order 11491, as amended.

WE WILL, upon request, meet and confer with Local 1395, American Federation
of Government Employees, AFL-CIO, with respect to specific personnel
policies within the ambit of Section 11(a) of the Order for the unit of
Social Security Administration District Office employees in Cook County,
Illinois, during the pendency of a petition to consolidate exclusively
recognized units which includes said unit.

(Agency or Activity)

Dated By:
( Signature)

51

This Notice shall remain posted for 60 consecutive days from the date of
posting and must not be altered, defaced, or covered by any other material.

IT any employees have any questions concerning this Notice or compliance
with any of its provisions, they may communicate directly with the
Regional Administrator for Labor-Management Services, Labor-Management
Services Administration, United States Department of Labor, whose address
is: Room 1060, Federal Building, 230 S. Dearborn Street, Chicago,
Illinois 60604.



U.S. DEPARTMENT OF LABOR

Ome* owAounnnxM ivB Law Jodob*

Suite 700-1111 20th Street, N.W.
Washington, D.C. 20036

In the Matter of

HEALTH, EDUCATION AND WELFARE
SOCIAL SECURITY ADMINISTRATION
BUREAU OF FIELD OPERATIONS
REGION V-A, CHICAGO, ILLINOIS
Respondent

Case No. 50-15446(CA)

and

LOCAL 1395, AMERICAN FEDERATION
OF GOVERNMENT EMPLOYEES, AFL-CIO
Complainant

Appearances:

MASK A. ZALTMAN
Vice President, Local 1395
American Federation of Government
Employees
600 W. Madison Street
Chicago, Illinois 60606
For the Complainant

WILLIAM E. DAY, JR.
Social Security Administration
211 West High Rise
6401 Security Boulevard
Baltimore, Maryland 21235
For the Respondent

Before: MILTON KRAMER
Administrative Law Judge

RECOMMENDED DECISION AND ORDER

This case is governed by the decision of the Assistant
Secretary in A/SLMR No. 832, involving the same parties,
decided April 27, 1977, adopting in all material respects on
the merits the recommended decision of the Administrative Law
Judge in Case No. 50-13144(CA). The material facts in that
case are set forth below.

The Complainant has been the recognized exclusive repre-
sentative of a defined unit of Respondent®s employees in Cook
County, Illinois (basically Chicago) since December 30, 1969.
On September 9, 1971 it was certified as the exclusive repre-
sentative of a unit of Respondent®s employees in Champaign,
Illinois, about 125 miles south of Chicago. On August 29, 1975
the Complainant filed a petition to consolidate those units.
That petition is still pending.

On February 4, 1976 the Complainant proposed that the
parties negotiate ground rules for a comprehensive agreement
for the Cook County unit. The Respondent refused on the ground
that it had a good-faith doubt of the propriety of negotiating
an agreement during the pendency of the consolidation petition.

A complaint was filed alleging a violation of Sections
19(a)(1) and (®) of Executive Order 11491 as amended and a
hearing held. In the course of that proceeding the Respond-
ent represented to the Administrative Law Judge that it had a
good-faith doubt that it would be proper to negotiate while
the consolidation petition was pending, that it would
comply with the Assistant Secretary®” decison on what its
obligations were as soon as he made it, and for that reason,
and others, if the Assistant Secretary should find a violation
no posting should be required. The ALJ recommended on
February 10, 1977 that the Assistant Secretary find that the
Respondent had violated Sections 19(a)(@ and () and that he
issue a cease—and—desist order but that no posting be required.
On April 27, 1977 the Assistant Secretary issued his decision
agreeing with the ALJ that a violation had occurred, issuing
a cease-and-desist order, but fortunately disagreeing that
posting be dispensed with and ordered the usual posting.

On June 10, 1977 1/, pursuant to an extension of time
granted by the Federal Labor Relations Council, the Respondent
filed with the Council a Petition for Review of the Assistant
Secretary®s decision of April 27 and a Request for Stay of his
order. Under the Council®™s regulations, such a request accom-
panying a Petition for Review operates as a temporary stay
pending the decision of the Council on the request and is
effective retroactively to the date of the .Assistant Secretary
decision, 2/ and in practice the Council does not act on the
Request until it acts on the Petition. The Council has not
yet acted on that Petition or Request.

1/ This date was ascertained administratively from FLRC.

2/ 5C.F.R. S 2411.47(d).



. 0On June 25, 1976 the Respondent refused_to negotiate
with Complainant on a E)l_’oposa of the Complainant that it
change a ﬁartlcular olicy concerning the granting of annual
leave. The ground for_the refusal was the 1:Elendlng consolida-
tion petition. 3/ Again on July_23, 1976 the Respondent
refused to negotiate on that subject for the same reason 4/
and persists 1In that position to this day. On April 21, 1977
the Complainant Filed a complainant over such refusal alleging
it violates Section 19(a)(1), (@), and () of Executive Order
11491 as am?nded- Orh1 Arpil 25 1977 |td iled arl1 amgngead
complaint alleging the Respondent®s conduct violate ctions
R TR O P

On May 6, 1977 the Respondent_filed a Response to the
Complaint.” It admitted the essential facts alleged in the _
complaint.” It alleged that it had taken an agr_ency—wuje posi-
tion that it would not negotiate for new benefits during_the
pendency of a_consolidation petition. In effect, it admitted
that such position was in violation of the Assistant Secretary”s
order of April 27, 1977 but justified such violation on the

round that_ it was '‘considering a_possible appeal and request

r stay” with resBect to the Assistant Secretary™s decision
and order in A/SLMR No. 832. It moved that the complaint be
dismissed because the issue had already been decided or in
_alternative that the Complainant be permitted to_amend
its complaint in Case No. 50-13155 (already decided in A/SLMR
No. 832) to include this additional violation.

_ On June 17, 1977 the Regional Administrator denied the
motion to dismiss and issued a Notice of Hearing to be held
in Chicago on July 28, 1977. On July 15, 1977_the Respondent
addressed _a mailagram to the Chief Administrative Law Judge
in which it stated it had appealed the Assistant Secretary”s
decision in A/SLMR’No. 832 to FLRC and had requested a stay.
It moved that the complaint therefore be dismissed or the
Hg%li’!)rr]]g postponed. On July 19, the Chief Judge denied the

At the hearing the ReSﬁondent again moved _that the
complaint be dismissed on the ground that the issue was

res t!udlca_ta by the earlier easel The motion was denied. 5/
The Complainant moved for a Request for Appearance of _
Witnesses. When asked why it had not made its motion in
accordance with Section . 7;%) _of the Regulations, its
representative stated that_he h ust been assigned to _
present the case. The motion was denied. 6/ The Complainant

3/Bh. C1, p. 3, par- 9.
4/ Bxh. C 2, p. 5.

5/ Tr. 6-8.
6/ Tr. 10-14.

introduced evidence.  The Respondent did not present any
evidence. Both parties made closing_arguments. Neither
party filed a brief. When asked during its closing argument
who could claim_he was harmed by the Respondent bargaining
with theComplainant during the pendency of the consolida-
tion petition, the Respondent was unable to answer. 7/

This _case is on "all fours"™ with A/SLMR No. 832; only
the negotiable subject on which_the union wants to negotiate
is different. The Social Security Administrative refuses to
negotiate with either_the_Chicago unit_or the_Champaign unit
SO Ion? as the_consolidation petition is pending. _ It is
the only organization that has ever_ taken the position that
the pendency of a consolidation petition relieves it of_the
oPlll ation to negotiate with any of the units involved in
the getltlon-

) I recommend that the Assistant _Secretary summarily
issue the same order as was issued in A/SLMR No. 832 except

that the posting be ordered for 120 days.

MILTON KRAMER
Administrative Law Judge

Dated: August 20, 1977
Washington, D.C.

7/ Tr. 34-38, esp. at page 3.

MK - yw



January 10, 1978

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

SUMMARY OF DECISION ON GRIEVABILITY-ARBITRABILITY OF THE ASSISTANT SECRETARY

PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEFENSE MAPPING AGENCY,

DEFENSE MAPPING AGENCY HYDROGRAPHIC
CENTER

A/SLMR No. 964

This case involved an Application for Decision on Grievability or
Arbitrability filed by the American Federation of Government Employees,
Local 3407, AFL-CIO (AFGE) challenging a detemmination by the Defense
Mapping Agency, Defense Mapping Agency Hydrographic Center (Activity)
that a grievance filed by the AFGE was not grievable or arbitrable under
the parties™ negotiated agreement.

The AFGE contended that the Activity violated certain provisions of
the negotiated agreement when it awarded "‘priority consideration for
First-line supervisory positions to two unit employees. The Activity
contended that the provisions alleged to have been violated did not
apply to first-line supervisory positions and, thus, were not grievable
or arbitrable under the applicable procedures of the negotiated agreement.

The Administrative Law Judge found that certain elements of the
AFGE"s grievance were subject to the grievance and arbitration provisions
of the parties” negotiated agreement. In this regard he concluded, and
the Assistant Secretary concurred, that the issue of whether provisions,
of the negotiated agreement are applicable to first-line supervisory
positions involves a question of interpretation and application of the
negotiated agreement and, therefore, is grievable and arbitrable under
the procedures of the agreement. The Assistant Secretary further found
that, should it be determined that the negotiated agreement is applicable
to first-line supervisory positions, the extent to which the awarding
of "priority consideration” for such positions may be inconsistent with
any provision of the negotiated agreement is also a matter involving
interpretation and application of the agreement and is grievable and
arbitrable under the agreement. Accordingly, he ordered the Activity to
take appropriate steps to implement his findings.

A/SLMR No. 964
UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEFENSE MAPPING AGENCY,
DEFENSE MAPPING AGENCY HYDROGRAPHIC
CENTER

Activity
and Case No. 22-7623(AP)

AVERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 3407, AFL-CIO

Applicant

DECISION ON GRIEVABILITY-ARBITRABILITY

On July 22, 1977, Administrative Law Judge Milton Kramer issued his
Recommended Decision on Crievability in the above-entitled proceeding,
finding that certain aspects of the grievance involved herein were
subject to the grievance and arbitration procedures of the parties®
negotiated procedure. The Activity filed exceptions and a supporting
brief with respect to the Administrative Law Judge®s Recommended Decision
on Crievability.

The Assistant Secretary has reviewed the rulings of the Admin-
istrative Law Judge made at the hearing and finds that no prejudicial
error was comitted. The rulings are hereby affirmed. Upon consideration
of the Administrative Law Judge®s Recommended Decision on Grievability
and the entire record in the subject case, including the Activity"s
exceptions and supporting brief, | hereby adopt the Administrative Law
Judge®s findings, conclusions and recommendation, as indicated herein. 1/

1 agree with the Administrative Law Judge that the issue of whether
provisions of the negotiated agreement are applicable to first-line
supervisory positions involves a question of interpretation and application
of the negotiated agreement and, therefore, is grievable and arbitrable
under the procedures of the agreement. Moreover, should it be determined
that the negotiated agreement is applicable to first-line supervisory
positions, the extent to which the awarding of "‘priority consideration'
for such positions may be inconsistent with any provision of the negotiated

1/ In view of the disposition of the instant case, | find it unnecessary
to pass upon the Administrative Law Judge®s interpretation of the
meaning of “‘priority consideration™ on page 4 of his Recommended
Decision on Crievability.



agreement is also a matter involving the interpretation and application
of the agreement and is grievable and arbitrable under the aforementioned
procedures. 2/

FINDING

IT 1s HEREBY FOUND that the grievance in Case No. 22-7623(AP) is
grievable and arbitrable under the terms of the parties®™ negotiated
agreement.

ORDER

Pursuant to Section 6(a)(5) of Executive Order 11491, as amended,
and Section 205.12(a) of the Regulations, it is hereby ordered that the
Defense Mapping Agency Hydrographic Center shall notify the Assistant
Secretary of Labor for Labor-Management Relations”™ in writing, within 30
days from the date of this order as to what steps have been taken to
comply with the above finding.

Dated, Washington, D. C.
January 10, 1978

Francis X. Burkhardt, Assistant Secretary of

Labor for Labor-Management Relations

Yy Community Services Administration. FLRC No. 76A-149, A/SLMR No. 921

U.S. DEPARTMENT OF LABOR

OMCaA of Administrative Law Judges

Suite 700-1111 20th Street, N.W.
Washington, D.C. 20036

In the Matter of

DEFENSE MAPPING AGENCY
DEEEN_?_ERMAPP ING AGENCY HYDROGRAPHIC

Activity

and
Case No. 22-7623(AP)

AMERICAN FEDERATION OF GOVERNMENT

EMPLOYEES LOCAL 3407, AFL-CIO
Labor Organization

Appearances:

Juel Hansen, Jr.
Vice President Local 3407

émerican Fedfi‘ration of Government Employees

0. Box 16198

Washington, D.C. 20023

For the Applicant
Labor Organization

Joseph D. Fitzgerald

L

r-Management Relations Officer

Defense Mappin Agency Hydrographic Center
Suitland, MaryTan

For the Activity

Before: MILTON KRAMER

Administrative Law Judge

RECOMMENDED DECISION ON GRIEVABILITY
Preliminary Statement

This case arises under Section 13(d) of the Executive Order

11491 as amended. It was initiated by an Application filed
December 9, 1976 requesU@ the Assistant Secretary to deter-

mine whether a grievance

1led October 4, 1976 and amended

October 8 was subject to the grievance procedure in the parties”



agreement. Under date_ of December 16# 1976 the Activity filed
a response to the Application. On March 14, 1977 the Actin
Regional Administrator issued a Notice of Hearing to tee hel

in Washington, D.C. on April 25, 1977. A hearing was held on
that day 1n that City. he Applicant was represented by the
First Vice President of Local 3407 and the Activity was repre-
sented by its Labor Relations Officer. Both parties produced
witnesses who were examined and cross—examined and both parties
offered exhibits which were received.in evidence. Both parties
made closing arguments and the Applicant filed a timely brief.

Facts

of a unit of non-supervisory professional and non-professional
General Schedule and Wage Grade employees of the Activity.

The parties entered into a "'Negotiated Agreement” on Septem-
ber 11, 1973 effective October 26, 1973. That is the basic
agreement still in effect. It now has three supplements.

The Applicant is the recognized exclusive representative

Artice X, Section 2 of_that %greement provides that when
a promotion panel is established for the purpose of ranking
candidates for vacant positions within the unit, the Union
may name one member of the el. However, the Union nominee

11 may not serve on more than one panel in twelve months,

2 must not be a candidate for the vacant position, and C3)
must _be at least of _equal grade with that of the position _to
be filled. It provides also that when a promotion el is
established for the purpose of ranking candidates for a vacant
first-line supervisory position (hot in the unit) for which an
employee in the unit Is qualified, the Union also may name one
member of the panel with one additional restriction.” In addi-
tion to the restrictions applicable to the Union nominee on
a non—guperwsorg panel, the nominee must not be under the
supervision of the vacant supervisory position.

Section_10 of Article X of the original agreement provided
that the Activity would_develop criteria for ranking candidates
for promotions to positions within the unit and that when_it _
did so the parties would negotiate the addition of the criteria
to the agreement. On May 6, 1974 the parties executed Sggple—
ment 1 to the Negotiated Agreement adding such criteria for
non-supervisory positions within the unit to the original _
Section 10 of Article X. There was no counterpart of Section
10 with respect to ranking candidates for first-line supervisory
positions. The Applicant several times suggested that the _
Bartles agree_on criteria for promotion to Tirst-line supervisor

ut the Activity refused to negotiate on that subject on the
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ground that since the position was not in the unit_it was not
a subject of mandatory bargaining, and the Union did not pursue
the matter. Section 2 of Article X contains the only express
reference in the Negotiated Agreement to the filing of Super-
Vvisory positions.

Two promotion actions_are the subject of this case. They
occurred in “‘promotion actions 14/76 and 24/76."" The facts
with respect to those two promotion actions are identical in
all significant respects.

_ In each of them a vacancy to_a GS 13 first-line supervisory
position was announced. A promotion panel to rank the applicants
was established and in accordance with Article X, Section 2 of
the collective agreement the Union appointed a member. The panel
ranked the_applicants according to_the criteria prescribed _
by the Activity, and submitted their rankings to the selecting
officials who made their selections.

Two employees, Askland and Smart, were displeased with
the promotions made and protested to the Activityls Labor
Relations Officer that the respective ranking panels had not
properly applied the prescribed_criteria by not_giving them
credit Tor some portions of their higher education. hey were
told that since the promotions were to supervisory positions
for which the criteria were_not negotiated they could not file
a_girlevanc_:e under the negotiated grievance procedure but could
Ffile a grievance under the administrative grievance procedure.

Such a grievance was filed and_it was found that the re-
sgectlve promotion panels had not given credits for two years”
of education completed fay Askland at the New York State Maritime
Academy and four and a half years completed by Smart, three at
the Naval Academ&and one and a half at the University of _
New Hampshire. her errors wer also found. 1/ It was decided
that_although several efforts_had been made by the panels to
obtain ﬂle_necessarg information from the applicants, every
consideration must Be given to seeing that each candidate re-
ceives full credit for creditable education regardless of the
administrative difficulty involved.

_Promotion panels were_established to re-evaluate the
candidates for the two positions. The Applicant was requested
to name its members on the panels.3/ It declined to do so

1/ Bxh. A-3.
2/ BExh. A-4.
3/ Exhs. A-7, A-8.



on the ground that the candidates had been given every oppor-
tunitg to furnish the information, that the panels had leaned
over backwards to help the candidates, that to re—evaluate
would probably result in priority consideration being given
over guiltless members of the unit when the next vacancy
occurred, and such would be unfair. 4/ The re-evaluations were
made resulting in Askland and Smart being given priority con-
sideration for the next vacancies that should occur as gggvided
gg4%%§ Federal Personnel Manual, Ch. 335-31, subch. 6, .

The Applicant filed a grievance under the negotiated griev-
ance“procedure over Askland and Smart being awarded priority
consideration for the next vacancies. "Priority Consideration™

means that when the next similar vacancy occurred they
would be non-competitively considered, and if qualified would
fie appointed, and only if found not qualified would the vacancy
be open to other applicants. The grievance asserts that the
promotion panels made extraordinary efforts to be fair to
Askland and Smart, that they went to special lengths to obtain
information from them but they failed to cooperate, and that

to give them priority consideration in the future over other
equally or better qualified candidates who did cooperate would
be inequitable and in violation of certain internal regulations
of the Activity and Article X, Section 9%; Article IlIl, Section
2; Article 11, Section 2; Article X, Section 1; and Article X,
Section 3 of the parties® agreement. 5/

The Activity denied the grievance as follows:

Article X, Section 9% provides (.that "‘to correct promotions
deemed erroneous through the grievance and/or arbitration Pro—
cedures'™) :

"IT the action does not include vacating
the position, the employee Cor employees)
not promoted or given proper consideration
will be given priority consideration for
the next appropriate vacancy.*

The Activity held that since that language was simply
copied from the Federal Personnel Manual, and the grievances
of Askland and Smart were processed under the administrative
grievance procedure, the corrective action taken was not based
ﬁn th? terms of the agreement but on the Federal Personnel

anual .

4/ Exhs. A-9: A-6.
5/ Exhs. A-1, A-2, A-11, A-12.

Article 111, Section 2 provides (in part):

".... DMAHC and the Union agree that all
provisions of this agreement shall be
applied fairly and equitably to all em-
ployees without regard to union member-
ship or non-membership.**

The Activity held that since in discussions with the Appli-
cant over its grievance the Applicant stated that it was not
contending that the Activity"s action complained of was based
on membership or non-membership in the Onion, there could be
no violation of that provision.

Article 11, Section 2 of the agreement provides:

"In the administration of all matters
covered by this agreement, officials and
employees are governed b¥ existing or
future laws and the regulations of appro-
priate authorities, including policies set
forth in the Federal Personnel Manual; by
published DMA policies, and regulations. _.."

The Activity decided that since that provision was taken
from Section 12(a) of the Executive Order and as such was
required to be expressly stated in all agreements, the agree-
ment did not incorporate all "laws and regulations' as part
of the agreement.

Article X, Section 1 provides:

“e___. It is further agreed that DMAHC
will utilize employee skills and poten-
tials to the maximum extent possible by
selecting and promoting employees on
the basis of merit; without regard to
race, creed, color, age, marital status,
sex, physical handicap or personal
favoritism. ..."

The Activitﬁ stated that it did not believe that the Appli-
cant contended that the Activi discriminated on the basis of
race, creed, color, age, marital status, sex, physical handicap,
or personal favoritism (and hence that provision was not appli-
cablg), and that if the Applicant did so contend the Activity
woulld “not agree.

Article X, Section 3, which, the grievance asserted was
also violated, is entirely unrelated to the subject matter of
this case. The Activity so stated and added that it believed



that the Applicant may have meant to refer to Article X, Section
2. That Section provides "when promotion panels are established
for the purpose of ranking candidates for vacant positions”

the Union may nominate one member Cwith certain limitations).
The Activity decided that the key phrase was "when promotion
panels are established", that the provision did not require that
a promotion panel be established for every promotion action,
that when priority consideration is given a promotion panel is
not established at least until after such consideration is given,
and that therefore that provision had no application to this
situation.

The Activity concluded with the statement that it did not
find that the allegations of the grievance were upheld and
that the grievance and the request for corrective action must
be denied.

The parties met subsequently and the Activity took the
position that the grievance was not grievable or arbitrable.
All steps prior to arbitration were exhausted and the Activity
suggested that the Union submit the matter to the Assistant
Secretary in accordance with Part 205 of the Regulations._ The
Union agreed to do so with conditions. 6/ The Activity did
not agree to the conditions, taking the position that they
could not properly be imposed but stating that if the Assistant
Secretary held the grievance to be grievable it would then be
subject to arbitration. 7/ The Application then followed.

Discussion

The positions for which the Activity decided Askland and
Smart would be given priority consideration should such va-
cancies occur in their working lifetimes with the -Activity, are
first-line supervisory positions. There is no obligation
under the Executive Order to bargain over procedures for fill-
ing vacancies outside the bargaining unit. But there is no
prohibition against doing so and if an agreement on such subject
is reached it is a valid agreement. 8/ Misinterpretation or
misapplication of such, agreement provision can thus properly
give rise to a grievance even though the negotiated grievance

6/ Exh. A-14.

7/ Exh. A-15

8/ Texas ANG Council of Locals, AFGE and State of Texas
National Guard, FLRC No. 74A-71; Community Services Administra-
tion and National Council of CSA Locals, AFGE, AFL-CIO, A/SLMR
No. 749.
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procedure is limited, as it is here,

to grievances that 'pertain
only to the

interpretation or application of this agreement

The task here, then, is to determine whether the grievance
raises such an issue.
1. The grievance alleged that the granting of priority

consideration to Askland and Smart violated certain regulations
of the Activity. Article V of the negotiated agreement sets
forth the grievance procedure. In Section 1 of that Article
it is provided:
" ,, Grievances, to be processed under
this article, shall pertain only to the
interpretation or application of this
agreement. _.."

Furthermore, Section 4 of Article V provides:

"Questions as to the interpretation
of published agency policies or regu-
lations ... shall not be subject to
this negotiated grievance procedure. ..."
Clearly, that portion of the grievance was not subject to
the negotiated grievance procedure.

2. The grievance alleged a violation of Article X,
Section 9b of the negotiated agreement. As the Activity held,
that provision was simply taken .from the Federal Personnel ~ ~
Manual. See Exh. R-1, FPM 335-31, Part 6-4,C,C2). The Activity
held that the corrective action taken therefor was not based

on the terms of the agreement but on the FPM. Article X,
Section 4, of the agreement provides:
"Questions as to the interpretation

of ... regulations of appropriate
authorities outside the agency shall
not be subject to this negotiated
grievance procedure regardless of
whether such policies, laws or
regulations are quoted, cited, or
otherwise incorporated or referenced
in this agreement."

The, FPM is a regulation in part and a statement of policy
in part of the Civil Service Commission. For the reason given
by the Activity, and because of the above-quoted part of the
agreement, this part of the grievance is excluded from the
negotiated grievance procedure.
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3. The grievance alleged a violation of Article 111,
Section 2. That Section (quoted above in relevant part) pro-
vides that the parties agree that ﬂjie:aBrowsmns of the agree-
ment will be applied fairly and equitably to all employees
without regard to union membership or non-membership. ~ There
is no_contention that the Activity discriminated_on the basis
of union membership. The Activity takes the position that that
provision requires_faimess and equity in app ylngefhe_prowsmns
of the agreement without regard only_to union membership_or non-
membership. _ The Onion takes the position that that provision
requires fairness and equity in applying the agreement in all
respects, including without regard to union membership or non-
membership, and that granting_the priority consideration here
involved was not fair and equitable.

There thus is a disagreement over the interpretation of
that provision of the agreement. But to_this point it is
only an abstract dispute, and_abstract disputes are not, or_
should not, be subject to arbitration. _The contract provision
here involved provides that the 'provisions_of this agreement
shall be applied fairly and equitably ... without regard to
Union membership”, so until we find Some provision of the

reement that is contended not to have been fairly applied,
there is not an arbitrable dispute.

_The dispute over the interpretation of Article IlII,
Section 2, of itself, is not grievable or arbitrable.

_4. The grievance alleged also a_violation of Article II,
Section 2 of the agreement. That provision, quoted in relevant
part above, recites that in the administration of the agreement
the parties are governed E):?]/ egustm% and future laws and regu-
lations_of appropriate authority. The Union contended that
the_actions _under contention violated certain_regulations and
policies. The Activity held that that provision was simply
copied from Section 12 (ai of the Executive Order and as such
was required to be expressly stated in the agreement. This
of course so. See the last paragraph of Section 12 of Executive
Order 11491. The agency concluded that therefore the provision
did not incorporate all” laws and regulations as part of the
agreement.

The position of the agency on this point was sound for
the reason it gave and additional reasons. Surely if the
agreement provided that the parties would be governed by all
lans of the United States such provision would not make the _
entire United States Code part of the agreement, so that a vio-
lation of Title 18 S 1262 or 5 1716 or Title 27 S 122 would be
a violation of the agreement.
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In_addition, the agreement itself so provides. Article
V, Section 4 provides, In its_first sentence, that questions
of the interpretation of provisions of law shall not be subject
to the negotiated grievance procedure regardless of whether
such laws™are quotéd, cited, or otherwisé incorporated or
referenced in the agreement.

_  This_part of the grievance was not subject to the nego-
tiated grievance procedure.

5 The grievance alleged also that the Activity"s actions

under question violated Article X, Section_1. That Section
provides that the Activity will utilize skills and potentials
to the maximum extent possible by "promoting employees on the
basis of merit; without regard to race, creéd, color" etc.

The Activity took the position that since it did not appear
that the Union contended that the Activity took the action_it
did because of race, color, creed, etc., that Section was in-
applicable, and that if the Union did so contend the Activity
disagreed. _It appears that the Agency is of the view that_
that provision requires the application of the merit principle
without regard only to race, creed, color, etc., and that the
Union is of the view that it is not_so limited and that it _
requires the application of the merit principle without limita-
tion. Also, it _appears that the Activity is of the view that
that provision is applicable to promotions onl?_/I within the
unit and hence is inapplicable_to the actions here_involved,
and that the Union_is of_the view that that_provision applies
to all _promotions_including at least promotions to_first-line
supervisory positions, and that the awarding of priority con-
sideration to Askland and Smart violated such provision.

Such disagreement does constitute a dispute that pertains
to the proper Interpretation and application of the negotiated
agreement and is not excluded by Section 4 of Article V of the
agreement_from being presented as a grievance _under the_nego-
tiated grievance procedure. While an agency is not obligated
to negotiate over the filling of supervisory positions, It
is permissible for it to do so and if it does and reaches agree-
ment the agreement is valid and binding. 9/ The question here
is whether it did so and to what extent. -~

_ This part of the grievance does present a grievable and
arbitrable dispute in three aspects: first, whether the quoted
provision of Article X, Section 1 applies to promotions to
First-line supervisory positions; second, whether, the "without

9/  TANG, FLRC No. 74A-1; Communi Services Administra-
tion, A/SLMR NO. 748 v
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regard to" clause limits the application of the merit principle
only to disregarding race, creed, color, etc., and third, if it is
not so limited was the principle violated by the Activity award-
ing Askland and Smart priority consideration for the next
vacancies.

6. The grievance asserted that there was also a viola-

tion of Article X, Section 3. That provision is utterly in-
applicable to this situation. The Activity so recognized and
stated that it believed the Union meant to refer to Article X,
Section 2 and it has developed that the Union did so intend.
The Activity held that that provision had no application be-
cause it applied only when a promotion panel was established
and did riot require a ﬁromotion panel to be established for
every promotion, and that when priority consideration is given
a promotion panel is not established unless the promotion is
not made on that basis.

That portion of the grievance was not subject to the
negotiated grievance procedure for the reason given by the
Activity and for an additional reason.

The provision in question provides that when a promotion
panel is established the Union will be permitted to name one
member. The Union was permitted to name a member of every
such panel here involved and on every occasion either named
one or declined to do so. The promotion panel was only a
ranking panel. It took no part in the selecting or appoint-
ing of the individual appointed.

The Union appears to complain that in the case of two
of the panels the rankings were found to be erroneous iIn some
respects because of erroneous application of certain ranking
criteria as a result of which priority consideration was
determined to be called for. ut the Union®s participation
on the panel is only for the purpose of ranking, and when
the rankings are made and submitted to the appointing
authority the panel is functus officio. It, including the
Union member, had nothing further to do and the Union had
no further contract interest in what happened thereafter
except perhaps as provided in Article X, Section 2, discussed
above, which I have found does present a grievance under the
negotiated grievance procedure.

Conclusion and Recommendation

The grievance was not subject to the grievance and_arbitra-
tion provisions of the collective agreement of the parties in
most of its aspects. But it did present some issues, some of
them contingently, that were subject to those provisions. |
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recommend that it be held that the grievance did present the
following issues subject to the grievance and arbitration
procedures of the collective agreement:

I. A. Does the second sentence of Article X, Section 1
of the collective agreement apply to promotions to first-line
supervisory positions?

B. If the answer to the preceding question is ''yes”,
then is the agreement to promote on the basis of merit limited
<to promoting without regard to race, creed, color, age, marital
status, sex, physical handicap, or personal favortism?

C. IT issue I, B is reached and the answer is 'No",
was the granting of priority consideration to Askland a viola-
tion of that provision? Was it a violation to grant priority
consideration to Smart?

) Il. If issue I, C is reached and the answer is 'yes" to
either of its parts, was such action also a violation of the
second sentence of Article 111, Section 2?

MILTON KRAMER
Administrative Law Judge

Dated: July 22, 1977
Washington, D.C.



January 11, 1978

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 2578, AFL-CIO,
AND NATIONAL ARCHIVES AND RECORDS
SERVICE
A/SLMR No. 965

This proceeding involved two unfair labor practices complaints.
The first complaint, filed by the National Archives and Records Service
(NARS\ alleged that the American Federation of Government Employees,
Local 2578, AFL-CIO (AFGE) violated Section 19(b)(6) of the Order by
failing to negotiate a new agreement during September 1975. The second
complaint, filed by the AFGE, alleged that the NARS violated Section
19(@)(@) and (6) of the Order by failing to negotiate in good faith, to
meet at reasonable times, and to give its negotiators the authority to
negotiate an agreement.

The Administrative Law Judge found that the NARS violated Section
19(a)(6) of the Order by, in effect, engaging in a calculated strategy
of delay which resulted in the exhaustion of official time for the AFGE
negotiating team and discouraged the AFGE from proceeding with negotiations
for a new agreement. Thus, he found that the NARS offered proposals
“"demeaning and unacceptable to the Union; Which had the Union on the
defensive attempting to hold on to what it had instead of moving for
improvement on the existing contract.” In this regard, he took particular
note of proposals relating to three contract provisions, which, in his
view, evidenced an intention bn the part of the Activity negotiators to
discourage the AFGE from proceeding with contract negotiations. With
respect to the complaint against the AFGE, the Administrative Law Judge
found that, under the circumstances,.the AFGE was justified in breaking
off contract negotiations and, therefore, iIts conduct was not violative
of Section 19(b)(6) of the Order.

The Assistant Secretary disagreed with the Administrative Law
Judge"s finding of a Section 19(a)(6) violation against the NARS. He
noted that the duty to bargain in “'good faith” requires that parties to
negotiations approach the bargaining table with an open mind and a
sincere desire to reach agreement. This duty does not require either party

to agree to a proposal or make concessions and no inference of bad faith
bargaining can be drawmn solely from a party"s failure to retreat from
its initial proposals. In addition to approaching bargaining with an
open mind and a sincere desire to reach agreement, the duty to bargain
in good faith requires that the parties make an earnest effort to reach
agreement through the collective bargaining process. In determining
whether a party has bargained in good faith the Assistant Secretary will
not substitute his judgment with respect to the merits of contract
proposals. Thus, even if a proposal or proposals appear onerous or
burdensome to the outside observer, they will not be deemed to con-
stitute bad faith bargaining unless the totality of the evidence will
support the conclusion that such proposal or proposals were advanced
with the clear intent of evading or frustrating the bargaining responsibility.

The Assistant Secretary found that although Activity negotiators
engaged in "hard bargaining with the AFGE, the totality of its conduct
did not reflect a closed mind and the absence of a desire to reach
agreement. In this connection, he noted,among other things, that the
NARS had made no take it or leave it demands but, rather, continued to
make proposals and counter-proposals throughout the course of negotiations
and displayed a willingness to consider alternative proposals.

With respect to the unfair labor practice complaint filed by the
NARS alleging that the AFGE"s absence from four negotiating sessions
constituted a violation of Section 19(b)(6) of the Order, the Assistant
Secretary, concluded, iIn agreement with the Administrative Law Judge,
that the AFGE had not violated the Order. In this regard, he noted,
among other things, that while the AFGE-team did not appear at the

_ September negotiating sessions, its Chief Negotiator continued to

communicate with his NARS counterpart in an attempt to gain a favorable
arrangement iIn regard to his team"s exhausted official time.

Accordingly, the Assistant Secretary ordered that the complaints be
dismissed.



A/SLMR No. 965

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 2578, AFL-CIO

Respondent
and Case No. 22-6621(C0)
NATIONAL ARCHIVES AND RECORDS.SERVICE
Complainant
NATIONAL ARCHIVES AND RECORDS SERVICE
Respondent

and Case No. 22-6648(CA)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 2578, AFL-CIO

Complainant
DECISION AND ORDER

On June 15, 1977, Administrative Law Judge George A. Fath issued
his Recommended Decision and Order in the above-entitled consolidated
proceeding, finding in Case No. 22-6621(C0) that the Respondent labor
organization, American Federation of Government Employees, Local 2578,
AFL-CIO, hereinafter called AFGE or Union, had not engaged in conduct
which was violative of the Order. In Case No. 22-6648(CA), the Ad-
ministrative Law Judge found that the Respondent Activity, National
Archives and Records Service, hereinafter called NARS or Activity, had
engaged in certain unfair labor practices and recommended that it cease
and desist therefrom and take certain affirmative actions as set forth
in the attached Administrative Law Judge®s Recommended Decision and
Order. Thereafter, the NARS filed exceptions and a supporting brief
with respect to the Administrative Law Judge®s Recommended Decison and
Order.

The Assistant Secretary has reviewed the rulings of the Administrative
Law Judge made at the hearing and finds that no prejudicial error was
committed. The rulings are hereby affirmed. Upon consideration of the

Administrative Law Judge®s Recommended Decision and Order and the entire
record in the subject cases, 1/ including the NARS1 exceptions and

supporting brief, 1 hereby adopt the Administrative Law Judge’s findings,
conclusions and recommendations, only to the extent consistent herewith.

The evidence establishes that in October 1974, the Chief Negotiators
for the NARS and the AFGE signed ground rules drafted to govern the
negotiations for a new agreement. The ground rules specified the
composition of the bargaining teams; the days and times of bargaining
sessions; a limit of 40 hours of official time for negotiations during
duty hours for each member of the AFGE negotiating team; and a procedure
for the Chief Negotiators to “initial off' individual contract clauses
to indicate tentative agreement pending full and final agreement.

Negotiating sessions started on November 25, 1974, and continued
until February 1975, when they were suspended by mutual agreement be-
cause of questions concerning the effect of the impending amendments to
Executive Order 11491 and because of lack of progress. The record
indicates that negotiations resumed on May 22, 1975, and continued until
July 1975, at which time most of the AFGE negotiators had exhausted
their 40 hours of official time. After a series of informal discussions
between the Chief Negotiators in August 1975, the AFGE negotiators did
not appear for further meetings or respond to the NARST request for
bargaining sessions in September. The NARS subsequently filed the complaint
in Case No. 22-6621(CO) alleging that the Union violated Section 19(b)(6)
of the Order by failing to negotiate a new agreement during September
1975. Shortly thereafter, the AFGE filed its complaint in Case No. 22-
6648(CA) alleging that the NARS violated Section 19(@)(1) and () of the
Order by failing to negotiate in good faith, to meet at reasonable

times, and to give its negotiators the authority to negotiate an agreement. 2/

In case No. 22-6648(CA), the Administrative Law Judge found that
the NARS violated Section 19(a)(6) of the Order by, in effect, engaging
in a calculated strategy of delay which resulted in the exhaustion of

1/ The Administrative Law Judge did not introduce the formal documents
into the record. However, inasmuch as the record in the instant
case transferred to the Assistant Secretary included the formal
documents, they are deemed to be properly included in the record
within the meaning of Section 203.23(b) of the Assistant Secretary"s
Regulations. See Local RI-57, National Association of Government
Employees (NAGE), A/SLMR No. 896 (1977); Department of Health,
Education and Welfare, Social Security Administration, Bureau of
Field Operations, Region V-A, A/SLMR No. 832 (1977); Puget Sound
Naval Shipyard, U.S. Department of the Navy, A/SLMR No. 829 (1977);
and Charleston Naval Shipyard, 1 A/SLMR 27, A SLMR No. 1 (1970).

2/ The Regional Administrator dismissed the complaint in Case No.
22-6648(CA) insofar as it alleged that the Activity had refused
to meet at reasonable times and had failed to invest its negotiators
with appropriate authority. This dismissal action was not appealed.
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official time for the Union negotiating team and which discouraged the
Union from proceeding with negotiations for a new agreement. Thus, the
Administrative Law Judge found that the NARS offered proposals "demeaning
and unacceptable to the Union, which had the Union on the defensive
attempting to hold on to what it had instead of moving for improvement
on the existing contract.” In this regard, he took particular note of
proposals relating to three contract provisions, the preamble, the
grievance procedure, and the proposal on union representatives, which,

in his view, evidenced an intention on the part of the Activity negotiators
to discourage the AFGE from proceeding with contract negotiations. With
respect to the preamble, the Administrative Law Judge noted that the
amendment to the preamble was not “initialed off" until May 1975, some
seven months after negotiations commenced, and that the only change from
the existing preamble was the deletion of the concluding paragraph. In
connection with the grievance procedure, the Administrative Law Judge
found the Activity"s proposals to be a "complicated maze of steps,
stages, qualifications, time limits, and permission slips.” And, in
regard to management®s proposal on union representatives, he noted that
the NARS® negotiators proposed that a steward be appointed for each unit
in each branch and division of the NARS, a proposal which would require
45 stewards, and that employee violations of smoking and drinking prohibitions
would result in disciplinary action taken against the steward in the
hrark;ch or division in which the violating employee involved was a staff
member .

The Administrative Law Judge also found evidence of collateral
matters which he felt had a bearing on the issue of good faith bargaining. V
He concluded that the course of conduct pursued by the NARS was tantamount
to a refusal to consult, confer, or negotiate with the AFGE and, therefore,
violated Section 19(a)(6) of the Order.

1 disagree with the foregoing conclusion of the Administrative Law
Judge. In my view, the record does not establish that the NARS engaged
in a course of conduct which was violative of the Order. The duty to
bargain in ""good faith" set forth in Section 11(a) of the Order requires
that parties to negotiations approach the bargaining table with an open
mind and a sincere desire to reach agreement. This duty does not
necessarily require either party to agree to a proposal or to make a
concession. Thus, in my view, no inference of bad faith bargaining can
be drawn solely from a party"s failure to retreat from its initial
proposals. In addition to approaching bargaining with an open mind and
a sincere desire to reach agreement, the duty to bargain in good faith
also requires that the parties make an earnest effort to reach agreement
through the collective bargaining process. In determining whether a

3/ The collateral matters which the Administrative Law Judge Rioted were
the alleged harrassment by the Activity of Union officers by eaves-
dropping on a Union business call and bad performance ratings;
management”™s exclusion of additional employees from the exclusively
represented unit and failure to give the AFGE a copy of its certifi-
cation; and the expressions of management that it was not obligated
to formulate training programs policy with the Union.
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party has bargained in good faith the Assistant Secretary will not
substitute his judgment with respect to the merits of contract proposals.
Thus, even if a proposal or proposals appear onerous or burdensome to
the outside observer, they will not be deemed to constitute bad faith
bargaining unless the totality of the evidence supports the conclusion
that such proposal or proposals were advanced with the clear intent of
evading or frustrating the bargaining responsibility. In’my view, the
record herein does not establish that the NARS violated its duty to
bargain in good faith.

Although the Activity negotiators engaged in "hard bargaining” with
the AFGE, the totality of their conduct, did not, in my opinion,reflect a
closed mind and the absence of a desire to reach agreement. In this
connection, the record reflects that the parties had reached tentative
agreement on some eleven articles by the end of July 1975, and that the
Activity, at no time, made any take it or leave it demands. Rather, it
continued to make proposals and counter-proposals throughout the course
of negotiations and it displayed a willingness to consider alternative
proposals in order to reach agreement. 4/ With respect to the specific
Activity proposals on the grievance procedure and on union representatives
and disciplinary actions alluded to by the Administrative Law Judge, in
my opinion, they were not so inherently onerous or burdensome that,
standing alone, they would evidence an intent not to reach agreement on
the part of the Activity negotiators. Further, with respect to these
items, the Activity did not refuse to consider proposals from the Union,
and its original proposals were modified in the course of negotiations.
In regard to the bargaining over the preamble, the record discloses that
the parties came to agreement on the proposed deletion the first and
only time they negotiated over the matter. Further, the record reveals
that the single paragraph deleted from the original preamble was essentially
duplicative of one already contained in Article 11 of the negotiated
agreement.

Nor, in my view, did the Activity’s contention that certain proposals
made by the Union were non-negotiable, constitute bad faith bargaining
under the circumstances of this case. Thus, the Union never chose to
contest the Activity’s contention by other than a broad assertion that
the latter was wrong and, with respect to those items deemed non-negotiable
by the Activity’s Chief Negotiators, the AFGE was informed that the
Union could request a determination by the agency head regarding the
negotiability of any Union proposal, and that it could avail itself of
the procedures set forth in Section 11(c) of the Order to determine the
negotiability of any management proposal. The record shows that the
AFGE never sought such determinations of negotiability.

4/ With respect to the Administrative Law Judge’s conclusion that the
Respondent pursued a strategy of delay to cause the Complainant’s
negotiators to exhaust off duty-time, it is noted that the Regional
Administrator dismissed the AFGE’s allegation that the Activity had
refused to meet at reasonable times and that the parties®™ ground
rules were consistent with Section 20 of the Order. Moreover, the
record reflects that the Activity®s negotiators were willing to
negotiate at adjustable times and, in a spirit of compromise,
indicated that they would be willing to meet "half-on and half-off"
the clock in an attempt to get the negotiations resumed.

“A-



With respect to the collateral issues which the Administrative Law
Judge referred to in his Recommended Decision and Order, the record
reflects that the alleged harrassment, eavesdropping, and bad performance
evaluations substantially pre-dated the commencement of the negotiations
herein, and that no unfair labor practice complaints or grievances were
filed in connection with"these allegations. As to the allegations of
bad performance evaluations, while a -witness, in a self-serving statement,
testified that his evaluations "could not be justified,” there is no
record evidence as to when the evaluations were made, what the evaluations
were, or whether they were related in any way to his union activities.

In connection with the Activityls contention in an unrelated proceeding
that certain employees should be excluded from the existing unit, in my
view, such contention, standing alone, is consistent with its rights
under the Order and, absent any other evidence of improper motivation,
cannot be deemed either violative of the Order or indicative of management®s
attitude with respect to the negotiation of an agreement. Thus, the
Order permits immflgaip.nt to question an employee’s eligibility for
inclusion within a unit, and it also permits an exclusive representative
to contest management’s position through the filing of a petition for
clarification of unit. Finally, the AFGE had the opportunity to seek a
negotiability determination in regard to management"s unilateral formulation
of some training programs and failed to do so.

Accordingly, under all of these circumstances, | find, contrary to
the Administrative Law Judge, that the NARS1 conduct was not violative
of Section 19(a)(6) of the Order.

With respect to Case No. 22-6621(CO), the record indicates that in
September 1975, the AFGE negotiators failed to appear for four negotiating
sessions which had been proposed by the NARS negotiating team. The NARS
contended that the AFGE"s absence from these negotiating sessions constitute
a violation of Section 19(b)(6) of the Order. The Administrative Law
Judge found that the Union was justified in breaking off contract
negotiations and, therefore, there was no violation of the Order. 1
agree with his conclusion. Thus, the evidence indicates that while the
AFGE team did not appear at the September negotiating sessions, its
Chief Negotiator continued to communicate with his NARS counterpart in
an attempt to gain a favorable arrangement in regard to his team s
exhausted official time. Moreover, in the context of the totality of
the bargaining which took place between the parties, the AFGE’s absence
from the four sessions, standing alone, was not considered to constitute
bad faith bargaining. Accordingly, 1 find that the AFGE"s conduct was
not violative of Section 19(b)(6) of the Order.

ORDER

IT IS HEREBY ORDERED that the complaints in Case Nos. 22-6621(C0)
and 22-6648(CA) be, and they hereby are, dismissed.

Dated, Washington, D.C.
January 11, 1978

Francis X. Burkhardt, Assistant Secretary of
Labor for Labor-Management Relations



US. DEPARTMENT OF LABOR -2-

Oifich of Administrative Law Judoes

Suite 700-1111 20th Street, N.W.
Washington, D.C. 20036 RECOMMENDED DECISION AND ORDER

In the Matter of This case arises under Executive Order 11491, as
amended (hereinafter called the Order). A Notice of Hearing
AMERICAN FEDERATION OF GOVERNMENT on Complainant was issued on May 4, 1976 by the Regional
EMPLOYEES, LOCAL 2578, AFL-CIO édmjnistrator f?r_LaborivanggemeqtlRe!ationi,SPhi!adelggzas
i i egion, on complaints alleging violations of Sections a
Labor Organization @5'@Y and 19(B)CD) @) of the order .
and
_On January 15, 1976, the National Archives and Records
NATIONAL ARCHIVES AND RECORDS SERVICE Case Nos. 22-6621(00) Service (hereinafter called the Activity) filed a complaint .
Complainant 22-6648(CA) against Local 2578, American Federation of Government Employees
ereinafter called the Union) stating: 'The Union refused
and to negotiate a new agreement during the period September 5-19,
1975, and is, therefore, guil}y of violating Section 19(b)
NATIONAL ARCHIVES AND RECORDS SERVICE ®) of E.O. 11491, as amended™.
Activi
b On February 2, 1976, the Union filed a complaint against
and the Activity charging a violation of the Order in that the
Activity failed to negotiate in good faith, refused to meet
AMERICAN FEDERATION OF GOVERNMENT at reasonable times, and absence of authority to negotiate
EMPLOYEES, LOCAL 2578, AFL-CIO on agreement.
Complainant The cases were consolidated for trial by Order of the
Regional Administrator entered on May 4, 1976, and were tried
from the 6th through the 12th of October 1976. The Activity

James Friedman, Esquire was represented by Counsel and the Union was represented by

Donald P. Miller, Esquire the President and Vice-President of the Local.

Thomas N. Gasque, Esquire _ o _ _
General Services Administration The following findings, conclusions, and recommendations
18th & F streets, N.W. are based upon the entire record, and include credibility_
Washington, D.C. 20405 determinations based on the observation of witnesses, their

demeanor, and evaluation of their testimony.

For the Agenc
gency Rulings on Evidence

Carmen R. Delle Donne, Local President

William McHugh, Local Executive Vice President _ At the conclusion of the Union”s case, the Activi
National Archives Building objected to the admission into evidence of certain of the
Room 2-E Union exhibits. Ruling on the objections was deferred pending
Washington, D.C. 20408 receipt of the transcript.

For the AFGE, Local 2578 The objections to the admission of exhibits U-51, U-52,

and U-53 are statements submitted to the Regional Administrator
in support of the Union®s charge. These exhibits are a mixture
Before: GEORGE A. FATH
Administrative Law Judge
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of facts, self-serving statements of opinion_and argument.
The objections to the admission of these exhibits are
sustained.

The objections to the admission of Union exhibits U-56,
U-60, U-62, U-63, U-66, and U-68, which are proposals,
counterproposals, and memoranda relating to negotiations
between the parties, are overruled. These exhibits are found
to be relative and material to the issues presented by the
cases.

Findings of Fact

Local 2578, AFCE, is the exclusive collective bargaining
representative of the personnel employed at the National
Archives and Records Service exclusive of supervisors,
management executives, temporary employees, guards and employees
engaged in personnel work. There is a collective bargaining
agreement effective November 6, 1972, operating between the
parties.

In October 1974, the parties began negotiating a new
collective bargaining agreement. "Ground Rules™ governing
the planned negotiations were_agreed upon, which contained
provisions naming the respective negotiating teams, establishing
schedules for negotiating sessions, and alloting 40 hours off-
duty time to the Union for negotiations.

Early in November 1974, the Parties exchanged proposal.
The Activity submitted 23 proposals to the Union and the Union
offered 9 proposals to the Activity. Each proposal contained
parts and subparts amendatory of the existing agreement. The
parties met regularly, but by May 22, 1975, they had reached
agreement only on Articles dealing to the Preamble, Recognition
and Unit Determination, Restrictions and Conditions, Leave,
Government Facilities and Services, Management Rights, and
Incentive Awards. Up to that point the parties had been in
session for at least 58 hours not including informal discussions
which were not considered negotiating sessions.

In June, the chief negotiator for the Activity went on
leave for a month and his place was taken by the alternate
chief negotiator. Under the alternate chief negotiator, the
parties agreed upon articles covering Assignments and Details,
Position Descriptions and Classification Appeals, Counseling,
and Equal Employment Opportunity.
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Upon his return, the chief negotiator resumed his
position and the alternate dropped out of active participation
because of work demands of a promotion. By letter dated July 9,
1975, addressed to the Union, chief negotiator called a
meeting for the following day to discuss unsettled contract
articles with view to reaching an understanding of '‘each
other®s position in search for a compromise to our differences."
The Union attended the meeting which took place on July 11,
1975 despite its complaints that it could not get the team
together. Management found reason in the Union complaints
for charging that the Union did not want to negotiate. The
meeting ended In acrimony.

On the 23rd of July, the chief negotiator addressed a
letter to the Union in which he cited 26 of the Union proposals
which were nonnegotiable. The reasons given for the non-
negotiability of these proposal were the conflicts with
management rights.

On or about August 1, 1975, the chief negotiator was
promoted and replaced on the management team. The new chief,
who had been a member of the management team from the outset,
began_a vigorous letter writing campaign ostensibly to get the
negotiations back on the track. On October 23, 1975, tinder
the new chief, the Activity submitted to the Union a packaged
version of management®s proposals covering the whole contract
including new matter and changes on initialed off (agreed)
articles.

Bargaining sessions, as such, terminated in September,
although_the parties were discoursing informally and the chief
was writing letters to the Union. The parties reached impasse
over the scheduling of future sessions. The Union had
exhausted the 40 hours bargaining off-clock time in February
and desired to negotiate off the clock, but the Activity, in
what it termed a spirit of compromise, was willing to negotiate
only half off the clock. Up to July 11, 1975, the parties
had been in formal negotiating sessions for not less than 80
hours.

From the beginning, the Activity questioned the meaning
of each detail of the Union®s proposals. The Union-was
required to explain, again and again, the most simple terms
in the proposals. After each clarification, the proposals
were then subjected to analysis. The management team talked
at length on the philosophy of labor-management relations ?nd



current personnel problems.

The pace of the negotiations can be measured by the
fact that management”s proposal for_amending the preamble
of the existing contract was not initaled off until May 1975.
The effect of the amendment was to delete the following:
"Pursuant to policy set forth in the Executive Order 11491,
as amended, and subject to all existing or future laws and
the regulations; of appropriate authorities, including policies
set forth in the Federal Personal Manual; published GSA
policies and regulations iIn existence at the time the agree-
ment was approved; and by subsequently ﬁublished GSA policies
and regulations required by law or by the regulations of
appropriate authorities, or authorized by the terms of a
controlling agreement at a higher agency level."

Management offered proposals demeaning and_unacceptable
to the Union, which had the Union on the defensive attempting
to hold on to what it had instead of moving for improvement
on the existing contract. For examﬂle, management proposed
that a steward be appointed for _each unit in each branch and
division of the Activity, and, in addition that an alternate
be appointed for each steward. The proposal would require
the appointment of 45 stewards. Further, it was proposed
that only the steward in a unit could handle a complaint in
the unit. These proposals arose out of a fear expressed by
management that qualified stewards for the activity would
“"beat down™ the supervisors. Under provisions for disciplinary
action for violation of jthe smoking and drinking prohibitions,
management proposed: "Any violations of such regulation will
result in Management taking disciplinary or adverse action
against the employee when 1t"s deems appropriate and will take
disciplinary and adverse action against the Union representative
for the organizational element in which the violating employee
is a staff member." (emphasis added

The grievance procedure proposed by management is a
complicated maze of steps, stages, qualifications, time limits,
and permission slips contained in Article XIl1l. This Article
is supplemented by Article XXVI1 which expressly provides for
the automatic termination of a grievance If any of the time
limits or any procedures are violated, and, further, the
article voids any decision in a grievance matter if the
violation occurred prior to the decision and became known
within 90 days after the decision was rendered.
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The chief negotiator for management fostered an
atmosphere of uncertainty during the negotiations relative
to the ne?Otiability of the Union®s proposals. He
unilaterally decided which proposals would be discussed
based on his conception of what the Agency would aﬁprove.
In his testimony at the formal hearing he stated that he
did not want to negotiate on provisions for the contract
which he thought would not be approved by the Agency.

_Concurrently there were collateral matters bearing on
the issues.

Through its supervisors, the Activity harassed the
Union officers. The Union Vice-President witnessed his
supervisor standing outside the door to his office
eavesdropping on a Union business call. This same Union
officer was given bad performance ratings and was unable to
find out the reasons for the ratings.

The Activity challenged the right of the Union to re-
present certain employees. It contended that 19 employees
should be excluded from the unit for various reasons. In
Janua;y 1975, the Union requested a copy of the original
certification for the unit. Management denied having the
certification. In July of that year, management expanded the
list of ineligibles to 70 employees and therein classed all
GS-12 personnel as supervisors. The Activity continued to
deny it possessed the certification. The Union filed a
grievance against the Activity, and, within a few days of the
hearing on the grievance, management produced the certification.

There were expressions of opinion by top management in
the Activity that it was not obligated to formulate personnel
policy with the Union in the matter of training programs

(T 85, 86).
Conclusions

After prolonged and fruitless negotiations, the Union
was jJustified in breaking off contract negotiations. There
is no violation by the Union of Section 19(b)(®) of the Order.

Throughout the negotiations the Activity delayed and
hedged in a manner calculated to discourage the Union from
proceeding with contract negotiations.
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The strategy of delay pursued by the Activity placed
the Onion at a disadvantage in that It exhausted off-duty
time and could only proceed at the considerable cost of
annual leave or leave without pay.

_ The totality of the conduct of the Activity prior,
during, and after the contract negotiations is indicative
anti-union animus.

Negotiation by management is this instance, if it may
be called that, was only token compliance with the Executive
Order. The more than 80 hours spent by the parties in
wrangling over the terms of a new contract were wasted.
Off-duty time up to 40 hours should not be charged to the
Union team.

The Union witnesses, the President and Vice-President
are sincere, credible witnesses and their testimony is given
great weight. They demonstrated an understanding of the
meaning of the Executive Order. They have pursued their
rights under the Order (without counsel) with great dedication
and at considerable personal sacrifice.

Considering the history of these negotiations, the current
attitudes of the parties, and the disarray which characterized
their meetings, a mediator capable of maintaining constructive
discussions between them is recommended for future negotiations.

The course of conduct pursued by the_ActivitK is tantamount
to a refusal to consult, confer, or negotiate with the Union
and, therefore, violates Section 19(a)(6) of the Order.

Recommendations

In view of the findings and conclusions expressed above,
it is recommended that the Assistant Secretary of Labor for
Labor-Management Relations find that Local 2578, AFL-CIO did
not violate Section 19(b)(®) of the Order and that the
allegation of the complaint be dismissed, and, further, that
the Assistant Secretary find that the National Archives and
Records Service engaged in conduct in violation of Section 19
(&) () of the Order, as amended, in that, it failed to consult,
confer, and negotiate with the Union in the matter of a new
contract as required by the Executive Order.

It is further recommended that the following Order, which
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is designed to effectuate the policies of Executive Order
11491, as amended, be adopted:
Order

Pursuant to Section 6 (b)) of Executive Order 11491 and
Section 203.26(a) of the Rules and Regulations, the Assistant
Secretary of Labor for Labor—Mana%ement Relations hereby
orders the National Archives and Records Service, shall:

1. Cease and desist from:

@ Failing and refusing to negotiate a collective

bargaining agreement with Local 2578, American Federation of
Government Employees, AFL-CIO.

2. Take the following affirmative actions in order to
effectuate the purposes and policies of the Order:

@ Upon reguest, meet at reasonable times with
representatives of Local 2578, AFGE, for the purpose of
negotiating a collective bargaining agreement.

) Credit Local 2578, AFGE, with 40 hours of off-
duty time for negotiating upon commencement thereof.

(© Post at all of its facilities copies of the
attached notice marked *Appendix’* on forms to be furnished
by the Assistant Secretary of Labor for Labor-Management
Relations. _Upon receipt of such forms, they shall be signed
by the Archivist, or other ap?ro riate official in charge
of the Activity, and they shall posted and maintained by
him for 60 consecutive days thereafter iIn conspicuous places
including all bulletin boards and other places where notices
to employees are customarily posted. The Archivist, or other
appropriate official in charge of the Activity, shall take
reasonable steps to insure that such notices are not altered,
defaced or covered by any other material.

d) Pursuant to Section 203.27 of the Regulations,
notify the Assistant Secretary, in/writing, within 30_fays
from the date of this order as tj”what steps have™ been ttaken
to comply herewith.

/ GEORGE iff FATH
Administrative Law Judge

Dated: June 15, 1977
Washington, D.C.



APPENDIX
NOTICE TO ALL EMPLOYEES
PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, AS AMENDED
LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE
We hereby notify our employees that:
with representatives of Anerican Fedoration of Govornmemt
Employees, Local 2578 in order to negotiate a collective

bargaining agreement.

WE WILL upon request meet at reasonable times with

representatives of American Federation of Government Employees,

Local 2578 in order to negotiate a collective bargaining
agreement.
(Agency or Activity)

Dated By:
(Signature) (Title)

This Notice must_remain posted for 60 consecutive days from

the date of posting, and must not be altered, defaced or covered
bﬁ_an% other material. If emﬁlgyees have_any question concerning
this No

tice or compliance with its provisions, they may
communicate directly with the Regional Administrator, Labor-

Management Services Administration, United States Department of

Labor, whose address is 14120 Gateway Building, 3535 Market
Street, Philadelphia, Pennsylvania 19104.

January 11, 1978

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

UTAH ARMY NATIONAL GUARD,
SALT LAKE CITY, UTAH
A/SLMR No. 966

This case involved an unfair labor practice complaint filed by the
National Federation of Federal Employees (Ind.), Local 1724, (Complainant)
alleging that the Respondent violated Section 19(a)(1) and (¢6) of the
Order when, in the process of negotiating an agreement, the Respondent
refused to continue negotiations because a former unit employee wes.
present on the Union negotiating team. The Respondent contended that in
accordance with mutually agreed upon ground rules, the Complainant
waived its right to select nonemployees as members of its negotiating
team.

The Administrative Law Judge found that the Respondent violated
Section 19(2)(1) and () of the Order by refusing to continue negotiations.
He concluded that the ground rules did not clearly and unmistakably
waive the Complainant®s right under the Executive Order~to select its
own negotiating team members.

The Assistant Secretary adopted the Administrative Law Judge®s
findings, conclusions, and recommendations and Issued an appropriate
remedial order.



A/SLMR No. 966
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

UTAH ARMY NATIONAL GUARD,
SALT LAKE CITY, UTAH

Respondent

and Case No. 61-3236(CA)

NATIONAL FEDERATION OF FEDERAL
EMPLOYEES (IND), LOCAL 1724

Complainant

DECISION AND ORDER

On August 5, 1977, Administrative Law Judge Steven E. Halpern
issued his Recommended Decision and Order in the above-entitled proceeding,
finding that the Respondent had engaged in certain unfair labor practices
and recommending that it cease and desist therefrom and take certain
affirmative actions as set forth in the attached Administrative Law
Judge®s Recommended Decision and Order. Thereafter, both the Complainant
and the Respondent filed exceptions and supporting briefs with respect
to the Administrative Law Judge®s Recommended Decision and Order.

The Assistant Secretary has reviewed the rulings of the Administrative
Law Judge made at the hearing and finds that no prejudicial error was
committed. The rulings are hereby affirmed. Upon consideration of the
Administrative Law Judge®s Recommended Decision and Order and the entire
record in the subject case, including the exceptions and supporting
briefs filed by the Complainant and the Respondent, 1 hereby adopt the
Administrative Law Judge"s findings, conclusions, and recommendations.

ORDER | f

Pursuant to Section 6 (b) of Executive Order 11491, as amended, and
Section 203.26(b) of the Regulations, the Assistant Secretary of Labor
for Labor-Management Relations hereby orders that the Utah Army

1/ The Complainant excepted to the Administrative Law Judge"s failure
to grant its prayer for relief, set forth on pages 11 and 12 of
his Recommended Decision and Order. In agreement with the
Administrative Law Judge, 1 find that the Complainant®s request
is overly speculative and broad and 1 shall issue an affirmative
bargaining order which, in my view, adequately remedies the
violation found herein.

National Guard, Salt Lake City, Utah, shall:
1. Cease and desist from:

(@ Refusing to meet and confer with the National Federation
of Federal Employees (Ind.), Local 1724, by refusing to engage in further
negotiations of a basic negotiated agreement until such time as the
chief representative designated by the Union is removed as a member of
the Union"s negotiating team.

(@®) Interfering with, restraining, or coercing its employees
in the exercise of their rights assured by the Order by failing to
afford the National Federation of Federal Employees (Ind.), Local 1724
the opportunity to be represented by representatives of its choice at
future negotiations of a basic negotiated agreement.

(© In any like or related manner interfering with, restraining,
or coercing its employees in the exercise of their rights assured by
Executive Order 11491, as amended.

2. Take the following affirmative actions in order to effectuate
the purposes and policies of the Order:

(@ Upon request of the National Federation of Federal Employees
(Ind)% Local 1724, resume and continue to engage in futther negotiations
of a basic negotiated agreement.

() Post at its facility at the Utah Army National Guard, Salt
Lake City, Utah, copies of the attached notice marked "Appendix™ on
forms to be furnished by the Assistant Secretary of Labor for Labor-
Management Relations. Upon receipt of such forms, they shall be signed
by the Commanding Officer of the Utah Army National Guard, Salt Lake
City, Utah, and they shall be posted for 60 consecutive days thereafter,
in conspicuous places, including all places where notices to employees
are customarily posted. The Commanding Officer shall take reasonable
steps to insure that such notices are not altered, defaced, or covered
by any other material.

(© Pursuant to Section 203.27 of the Regulations, notify the
Assistant Secretary in writing, within 30 days from the date of this
order as to what steps have been taken to comply herewith.

Dated, Washington, D.C.
January 11, 1978

Francis X. Surkhardt, Assistant Secretary of
Labor for Labor-Management Relations



APPENDIX
NOTICE TO ALL EMPLOYEES
PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, as amended
LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE
We hereby notify our employees that:
WE WILL NOT refuse to meet and confer with the National Federation of
Federal Employees (Ind.), Local 1724, by refusing to engage in further
negotiations of a basic negotiated agreement until such time as the
chief representative designated by the Union is removed as a member of

the Union"s negotiating team.

WE WILL NOT interfere with, restrain, or coerce unit employees in the
exercise of their rights assured by the Order by failing to afford the

National Federation of Federal Employees (Ind.), Local 1724, the opportunity

to be represented by representatives of its choice at future negotiations
of a basic negotiated agreement.

WE WILL NOT in any like or related manner interfere with, restrain, or
coerce our employees in the exercise of their rights assured by Executive
Order 11491, as amended.

WE WILL, upon request of the National Federation of Federal Employees

(Ind.), Local 1724, resume and continue to engage in further negotiations
of a basic negotiated agreement.

(Agency or Activity)

Dated: By:

(Signature)

This Notice shall remain posted for 60 consecutive days from the date of
posting and must not be altered, defaced, or covered by any other material

IT any employees have any questions concerning this Notice or compliance
with any of its provisions, they may communicate directly with the
Regional Administrator for Labor-Management Services, Labor-Management
Services Administration, United States Department of Labor, whose address
is: Room 2200, Federal Office Building, 911 Walnut Street, Kansas City,
Missouri 64106.
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(415) 556-0555

In the Matter of

UTAH ARMY NATIONAL GUARD,
SALT LAKE CITY, UTAH
Respondent
and CASE NO. 61-3236(CR)

NATIONAL FEDERATION OF FEDERAL
EMPLOYEES (IND.), LOCAL 1724
Complainant

Leiand D. Ford, Esquire
Assistant Attorney General
115 State Capitol Building
Salt Lake City, Utah
For the Respondent

Janet Cooper, Esquire

Associate General Counsel

Director of Local Support

National Federation of Federal
Employees

1016 - 16th Street, N. W.
Washington, D. C. 20036 )

For the Complainant

Before: STEVEN E. HALPERN
Administrative Law Judge

RECOMMENDED DECISION AND ORDER
Statement of the Case

This proceeding heard at Salt Lake City, Utah, on
May 19, 1977, arises under Executive Order 11491, as
amended (hereinafter referred to as the Order) pursuant
to a Notice of Hearing issued May 5, 1977, by the Acting
Regional Administrator, United States Department of Labor,
Kansas City Region.

The proceeding was initiated by the filing of a
complaint by the National Federation of Federal Employees,
Local 1724, (hereinafter referred to as Complainant)
against the Utah Army National Guard (hereinafter referred
to as Respondent) on September 2, 1976.

The gravamen of the charge is that Respondent
violated section 19(a)(1) and (6) of the Order by its
failure to recognize a former employee as Complainant®s
chief representative. Conceding Complainant™s right to
aﬁp0|nt its own representatives, !/ Respondent contends
that such has been waived by language contained in an
instrument designated ''Ground Rules for Negotiation.'2/

At the hearing the parties were afforded full oppor-
tunity to be heard, "to adduce evidence, to examine and
cross-examine witnesses and to make oral argument. Briefs
were subsequently filed and have been considered.

Based upon the preponderance of the evidence of record
in this case, having observed the witnesses and assessed
their credibility, 1 make the within findings, conclu-
sions and recommendations.

In substance it is my opinion that Complainant, not
clearly and unmistakably having waived its fundamental

1/ In its September 17, 1976, answer to the Complaint,
Respondent states: 'We fully recognize the rights of the
Union to choose their negotiators knowing that it is_a
long and established policy in government and the private
sector."

2/ Respondent®"s contention in said answer that the Ground
Rules (and therefore the language relied upon) "were
entered into with very little discussion or debate” is not
beneficial to its cause.



-3 -

right to select its representatives. Respondent having
refused to recognize its Chief Negotiator stands in
violation of the Executive Order.

Preliminary Matter

To the extent that Respondent’s pre-trial motion to
dismiss is a request for summary dismissal, said motion
is denied; to the extent that it constitutes Respondent”s
ultimate prayer for relief on the merits, a recommendation
of its disposition is made hereinbelow.

Findings of Fact

1. Complainant has, and at all times material
hereto had, exclusive recognition as representive of
Respondent®s non-supervisory employees.

2. Since the testimony in the area of dates is less
than satisfactory, it has been necessary to rely also
upon the unobjected to representations made in Complain-
ant®s brief. 1 accordingly find that the parties®™ first
collective bargaining agreement became effective on
December 2, 1974, with a term of 18 months, with automatic
one-year renewal periods thereafter. Thus, the first
term would run in June 1976; the agreement currently
continues in effect as a consequence of Respondent®™s
refusal to bargain out of which this action arises.

3. On July 9, 1974, the parties had executed a
memorandum of understanding as "‘Ground Rules for Negotiation™
of the aforementioned basic agreement. The evidence
indicates that the parties were then iIn possession of
sample written materials from which the 1974 Ground Rules
language likely in large part was adopted and that tech-
nical assistance was furnished through the participation
of Complainant™s national representative. Provision was
made for the presence of such technical advisor by Article
1(c) of the Ground Rules; and, by agreement of the parties,
he actively participated in both discussions on the
Ground Rules and on the basic agreement.

4. (@) Article 1 of said Ground Rules identifies
those individuals constitutin? Management®s negotiating
committee and those individuals constituting the Union®s
negotiating committee, the latter all being employees.

(2) Article VI(a) of said Ground rules records
that ""The Five members of the Union negotiating team are
Utah Army National Guard employees ... ", and authorizes

the use of_a stated amount of official time by said
employees in negotiations.

5. Early iIn March 1976, the Union requested renego-
tiation of the basic agreement. The 1974 Ground Rules
are silent as to term, and | do not believe that either
party contemplated they would control all contract nego-
tiations in perpetuum. X find and conclude that said
Ground Rules had no prospective life beyond negotiation
of the 1974 basic agreement and such further incidental
negotiations as may_have been necessary thereon; but that
said Ground Rules did not govern the procedures to be
used in developing a new set of Ground Rules for the
Tg;gr renegotiation of the basic agreement requested in

6. On April 23, 1976, the parties executed a memo-
randum of understanding designated "‘Ground Rules for
Negotiation™ at Article VI(a) of which is the language on
which Respondent relies.

7. As pertinent hereto, Articles 1 and VI(a) of the

1976 Ground Rules were copied verbatim from the correspond-

ing sections of the 1974 Ground Rules:

(@) Article 1 of the 1976 Ground Rules identifies
those individuals constituting Management®s negotiating
committee but does not set forth the composition of the
Union®s committee, it having been agreed that such in-
formation would be furnished at a later time.

) Nevertheless, Article VI(a) of said Ground
Rules again records that "The five members of the Union
negotiating team are Utah Army National Guard employees
... ', and again authorizes the utilization of official
time for negotiations.

_ 8. The following testimony of Respondent’s sole
witness3/ places in perspective the interrelationship
between Articles 1 and VI(a):

- And will you tell me how Article VI
came to exist?

3/ 1 credit the testimony of Respondent®s sole witness
who acted as its Assistant Chief Negotiator in 1976.
Such was delivered in a forthright and candid manner and
displayed his command of the sequential operative facts.



A. We received, | think some sample
Ground Rules from the Civil Service Commis-
sion, and we developed our Ground Rules from
that, ....

Q. Was there any discussion in 1974
prior to the time the then Ground Rules were
signed off concerning the intent and implica-
tions of Article VI?

A. 1 recall none. One of the things was
that both parties gave the names of their team
at that time, and all members of that team were
Utah National Guard employees at the time in
74 (Tr. 98, 99).

And referring to negotiation of the 1976 Ground Rules-

Q. Was anything said about Paragraph
VIl a. at that time?

A. No. I recall no conversation at all
about the agreement itself.

Q- During the negotiations on the 22nd of
April, was anything said about the provision in
Paragraph®Vl a. dealing with National Guard
membership?

A. No, it wasn"t (Tr. 79).

Q- And as well with regard to the other
lettered portions of Article VI with the excep-
tion of the language questioned here in Para-
graph a., all of the other provisions of
Article VI deal, do they not, with time and
attendance and those sorts of things?

A_. They do.

_ Q. Is_it correct that Article | deals
primarily with the composition and function
of the negotiating teams both in the 1974 and
in the 1976 version?

A. It does.

Would you like to have a copy of that,
Colonel, =76? You did respond to my question?
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A. 1 did, 1 said I agree with that.

Q- Will you explain to me, Colonel, why
a matter having to do with composition is
included in Article VI rather than in Article I, *
if it is intended to have to do with composi-
tion of the team?

A. No, I can"t. It would probably be
better put in Article 1 (Tr. 100).

q . Now, conjecturally for a moment,
suppose there had been a discussion, a full-
blown discussion at the time of the 1976 nego-
tiations in which the Union insisted that it
had the right to appoint anybody it wanted to
its own negotiating team, be it an employee
or non-employee, what would have happened?

A.  We would negotiated that.

Q- And if ultimately they had not backed
off that position, what would you have done as
chief negotiator?

A.  Well, hopefully we would bargain for
something that would be helpful to us if we
had given in on that situation (Tr. 101).

9. The process by virtue of which the respective

Articles were constructed, thus having been revealed,
counsel for Respondent in closing argument was prompted
to state with regard to the language of Article VI(a)
upon which its position is dependent:

I don"t think the record shows that pro-
vision, per se, restricts it to National
Guard employees was, in fact, negotiated.

My use of that term is probably too broad
in that context.

The provision existed in both the "74
agreement and the "76 agreement. 1 think you
can say that it was negotiated by implication
since It existed and nobody raised it, there-
fore, nobody was concerned about it. So, it
simply found its way into the "76 agreement.

Whether it was negotiated prior to “74,
1 think, might be an open question. But, |



think there has been such a lapse of time and
the fact that it existed in both agreements,
one can say by silence, the negotiation, if
anything, that is a valid provision (Tr. 109).

10. Accordingly, 1 find as fact that there was no
prior discussion either on the 1974 or the 1976 Ground
Rules of the intent of the parties or the purpose or
5gpligg§ions of Article VI(&) (r. 23, 24, 46, 56, 79, 98,

While the issue has been raised, the purpose of
Article VI(a) as subjectively understood or intended by
Respondent is not here of significant consequence; in any
event it is difficult to make a definitive fTinding of Fact
thereon. As | have elsewhere herein noted, Respondent®s
witness testified forthrightly and credibly; and it runs
through his testimony that Respondent would like to nego-
tiate local issues with local representatives” (Tr. 86,
92, 96). This 1 believe and find as fact; however, it
does not speak to the question of whether or not Respondent
intended Article VI(a) to achieve that purpose at the time
it was inserted in either set of Ground Rules.

Even in response to the direct question from Respon-
dent"s counsel, the testimony is less than might be expected
of its chief witness. The manner in which the response is
couched leaves room for doubt:

) Q. For what reason is that provision
inserted in the Ground Rules, do you know?

A. Our feeling is that as Management, that
we would prefer to negotiate local issues with
local people, local representatives of the unit,
and we had taken that attack In "74, and we
felt the same way in 76 (Tr. 73).

If | were required to make a finding thereon, 1 would find
that while Respondent then held such preference, it did
not contemplate or intend that Article VI(a) would be the
instrumentality of accomplishing it. From all of the
evidence bearing on the point, and having had the oppor-
tunity of observing the witness as he gave the testimony
1 shall refer to, 1 do not believe that Respondent pro-
spectively intended Article VI(a) to have the limiting
effect it now argues. | believe that only upon being
told who Union®s negotiator was did Respondent®s Chief
Negotiator realize that Article VI(a) could be used as an
argument. In this connection, he testified:

... | asked then, "Have you decided on your team
or your chief negotiator?” |1 think Mr. Blair
turned and said, ‘"'Oh, don"t you know who the
team is?" 1 said, "No, I don"t." He says,
"Don"t you know who the chief negotiator is,"
and 1 said, 'No." He said, "Well, Tom here is
going to be the chief negotiator."

| thought about that for a few minutes, and
then 1 presented, had a set of Ground Rules in
my desk, so 1 got them out and looked at them to
make sure of what 1 was thinking about. 1 read
throu?h what 1 was thinking about, which was
Article VI a. in question, and 1| said, 'Tom
can"t be the chief negotiator, he is not a Utah
National Guard employee.”™ 1 showed him that,
and Tom came over to my desk and read the thing
. and said, "You are not going to hold us to that,
are you,”™ and I said, "Yes, we are" (Tr. 82).

This seems to me to be the reaction of one who has just
realized there to be **fine print” upon which reliance

might be placed and not of one who on two separate occasions
had such contractual language purposefully inserted.

1. Relying on the language of Ground Rule Article
V1(a) Respondent, on July 26, 1976, at the First negotia-
tion session on the basic agreement refused, and continues
to refuse, to bargain with Complainant by refusin% to
recognize its duly appointed Chief Negotiator, a former
empldyee.

Conclusions of Law

_ 1. The Assistant Secretarx has jurisdiction to
adjudicate this matter (A/SLMR No. 417 at footnote 2).

2. Complainant Union®"s right to select its repre-
sentatives for the purpose of negotiation is fundamental;
absent a clear and unmistakable waiver, a labor organiza-
tion holding exclusive recognition has the right to
select its own representatives when dealiggfwith Management

Internal Revenue Service Omaha District ice, Respon-
ent and National Treasury Employees Union (NTEU) and
Chapter No. 003, Complainant. A/SLMR No. 417).

3. While Complainant must prove its charge by a
preponderance of the evidence, it being conceded that
Respondent in fact refused to recognize Complainant®s
chief representative, there shifts to it the burden of



coining forward with evidence sufficient to support the
affirmative defense that Complainant has waived its right
to select its representatives in a manner *clear and
unmistakable™. It has not carried this burden.4/

4 . There appears nothing in the histo;y of the
negotiations on either set of Ground Rules from which it
reasonably can be argued either that Complainant intended
to waive Its right to appoint negotiators of its choice

or that Respondent intended to attenuate that right by
inclusion of the language in question. Furthennore, even
if the determination were to turn on an analysis of the
bare language alone/ Respondent would not prevail# for the
Article VI(a) word "are"™ is not of prospective application.

5. I conclude that Article VI(a) exists in the
subject Ground Rules for the purpose of authorizing the
use of official time gy employees during negotiations and
not for the purpose of limiting the composition of the
Union®s negotiating committee.

>In reaching this conclusion, 1 have taken into con-
sideration inter alia the structure of the Ground Rules
and the specific Articles involved, the lack of actual
negotiation on the critical Article and, particularly,
the forthright and credible testimony of Respondent-®s
Assistant Chief Negotiator in 1974 and its Chief Negotiator
in 1976 (Tr. 100) from which 1 infer that notwithstanding
the titles given the respective Articles, that were any
limitation on the composition of Complainant®s negotiating
committee actually contemplated such would have been
placed in Ground Rule Article 1 rather than Article VI.

In 1974, Article V1(a) correctly reported (by refer-
ence back to Article 1) that all five members of the
Union®s negotiating team were employees. In 1976, without
discussion, the same language was perpetuated; however,
reference back to Article I shows it to be silent as to
the identities of the Union’s negotiating committee. The
Union not yet being ready to commit itself in Article 1
as to its team"s composition, the parties, having agreed
that such could be disclosed at a later time, proceeded
to execute the Ground Rules.

4/ ALJ instructions to counsel pursuant to the Acting
Regional Administrator"s May 5, 1977, letter to the
parties (Tr. 5 and Joint Exh. 1).

16
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Article VI(a) has no greater significance or function
in the 1976 Ground Rules than it did in the 1974 Ground
Rules in which it quite obviously was included reperto-
rially rather than restrictively. It was perpetuated in
the 1976 Ground Rules without consideration and was not
then intended or understood by either party to constitute
a commitment by the Union or a waiver of its right to
select its representatives.

IT any fault can be assessed against Complainant,
it lies in that iIts representatives were insufficienth
scrupulous draftsmen as to have excluded language whic
might later be misinterpreted to their disadvantage
should it later prove, as it did, factually untrue.
Given that such language could justifiably have given
rise to an assumption by Respondent and caused it to be
misled, there cannot be held to arise from such circum-
stantiality the purposeful, uneguivocal, unambiguous
abandonment that must characterize a clear and unmistakable
waiver of the most valuable and fundamental right of
selection by the Union of its own representatives.

6 . Accordingly, 1 conclude that Complainant did not,
by executing the 1976 Ground Rules, clearly and unmistakably
or otherwise waive its fundamental right to select its
representatives; and it continues free to appoint non-
employees to negotiate on its behalf if it so chooses.

7. It having been concluded that Complainant has
made no_clear and unmistakable waiver of its right to _
select its representatives, It IS unnecessary to determine:

(@) Whether or not by permitting a non-employee
to participate iIn negotiations on the first basic contract,
Management abandoned its right to rely on the alleged
waiver. However, if such determination were required, |
would conclude that it had not on the facts in finding
hereinabove.

(b) Whether or not Management, by negotiating
with the Union®s chief representative, then known by it
to be a non-employee, at the time of the negotiation of
the 1976 Ground Rules, abandoned its right to assert the
alleged waiver. However, if such determination were
required, 1 would conclude that it did not on the facts
in finding 5 hereinabove.

(© \Whether or not Management had abandoned its
right to assert the waiver by failin? promptly to advise
Complainant of its reliance on Article VI(a) after the
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written notice of June 4, 1976, of the composition of its
negotiating committee. However, if such determination
were required, 1 would conclude that it did not on the
finding that Management®"s Chief Negotiator upon receivin
Brlor oral advice that the Union"s Chief Negotiator woul
e a non-employee promptly orally objected and that the
time delay between the first written notice and the first
written objection does not establish a withdrawal from
such position.

Whether or not the individual objected to

was duly ég%ected as a Union representative (either Chief
Negotiator or othewise) prior to the 1976 Ground Rules
negotiations and, if so, whether or not Respondent was so
aware. However, If such determinations were required, |1
would find that the Union®s representatives, including
said individual, were selected prior to the 1976 Ground
Rules negotiations at a point in time when he still was
an employee but that Management was unaware thereof.

Said selections were subject to change and, in fact, as
reflected in the June 4 and July 4 written notices from
Complainant to Respondent, one substitution, of no moment
here, was made. Respondent®s first advice of the identity
of ang of Complainant®s negotiators was received in late
May 1976 orally as aforesaid.

8- Finally 1 conclude that Respondent®s refusal to
recognize Complainant®s chief representative and its
attempt to control the selection of Complainant®s chief
representative constitute, in effect, an attempt to
interfere improperly in Complainant™s internal affairs,
being violative of section 19(a)(1) and (6) of the Order
as both an interference with assured emﬁloyee rights and
an improper_refusal to negotiate with the duly appointed
representatives of Complainant, the exclusive bargaining
representative of Respondent®s employees.

RECOMMENDAT ION

Having concluded that Respondent stands in violation
of section 19(a)(1) and section 19(a)($) of the Order, |1
recommend to the Assistant Secretary of Labor for Labor-
Management Relations the following:

1. That Respondent®s motion to dismiss be denied.

2. That Complainant®s prayer for relief contained
in its post-trial brief ™ __.. that the agency be ordered
to accept as the final new contract whatever proposals
NFFE, Local 1724, presents within 60 days from the decision

12 -

in this case, subject to section 15 review by the agency
ahead ... "be denied as_being overly broad and unnecessary
to meet the ends of justice iIn this case.

3. THiat an Order be entered pursuant to section 6 (b)
of Executive Order 11491, as amended, and section 203.26(b)
of the Regulations directing that the Utah Army National
Guard, Salt Lake City, Utah, shall cease and desist from:

) _(@ Refusing_to recognize the chief representa-
tive designated by National Federation of Federal Employees,
Local 1724, the exclusive representative of its employees,

} () Interfering with, restraining, or coercing
its employees by refusing to recognize the chief repre-
sentative designated by National Federation of Federal
Employees, Local 1724, the exclusive representative of
its employees,

} (©)_. In any like or related manner interfering
with, restraining, or coercing its employees in the
exercise of rights assured by Executive Order 11491, as

amended.

4. That the Assistant Secretary further direct
Respondent to take the following affirmative actions to
effectuate the purposes and policies of the Order.

(@ Upon request, recognize the chief represen-
tative designated by National Federation of Federal
Employees, Local 1724, and the other duly appointed
members of its negotiating committee.

__( Upon request forthwith enter into contract
negotiations with the negotiating committee designated by
National Federation of Federal Employees, Local 1724.

(c) Post at the Utah Army National Guard facility,
Salt Lake City, Utah, copies of the attached notice
marked "‘Appendix’* on forms to be furnished by the Assistant
Secretary of Labor for Labor-Management Relations. Upon
receipt of such forms, they shall be signed by the
Commanding Officer and shall be posted and maintained by
him for 60 consecutive days thereafter, in conspicuous
places, including all bulletin boards and other places
where notices to employees are customarily posted. The
Commanding Officer shall take reasonable steps to insure
that such notices are not altered, defaced, or covered by
any other material.
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Pursuant to section 203.27 of the Regulations/

@
notify the Assistant Secretary, in writing, within 20
days from the date of the Order, what steps have been
taken to comply therewith.

STEVEN -1 HAIPERS7
Administrative Law Judge

Dated: August 5, 1977
San Francisco, California

18

APPENDIX
NOTICE TO ALL EMPLOYEES

PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, as amended
LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE
We hereby notify our employees that:

WE WILL NOT refuse to recognize the Chief Representative
designated by National Federation of Federal Employees,
Local 1724.

WE WILL NOT interfere with, restrain, or coerce our
employees by refusing to recognize the Chief Representa-
tive designated by National Federation of Federal
Employees, Local 1724, the exclusive representative of
the employees of the Utah Army National Guard at Salt
Lake City, Utah.

WE WILL NOT in any like or related manner interfere with,
restrain, or coerce our employees in the exercise of their
rights assured by Executive Order 11491, as amended.

WE WILL, upon request, recognize the Chief Representative

designated by National Federation of Federal Employees,
Local 1724.

(Agency or Activity)

Dated By

(Signature)

This Notice must remain posted for 60 consecutive days
from the date of posting, and must not be altered, defaced,
or covered by any other material.

IT employees have any question concerning this Notice or
compliance with any of its provisions, they may communi-
cate directly with the Regional Administrator for Labor—
Management Services, Labor-Management Services Administra-
tion, United States Department of Labor, whose address is:
Room 2200 Federal Office Building, 911 Walnut Street,
Kansas City, Missouri 64106.



January 11, 1978 A/SLMR No. 967

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS UNITED STATES DEPARTMENT OF LABOR
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

PURSUANT TO SECTION & OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF THE NAVY,

DEPARTMENT OF THE NAVY,
NORFOLK NAVAL SHIPYARD, NORFOLK NAVAL SHIPYARD,
PORTSMOUTH, VIRGINIA PORTSMOUTH,  VIRGINIA
A/SLMR No. 967
Respondent

This case involved an unfair labor practice complaint filed by the
Tidewater Virginia Federal Employees Metal Trades Council AFL-CIO and Case No. 22-07352(CA)
(Council) alleging that the Respondent violated Section 19(a)(1) and (@)
of the Order by responding, through an agent, to an inquiry by a per- EI\IAEEE%EESR ?w/é'?illN:'éAgEgE%bNCIL
sonnel staffing and classifications specialist, concerning a unit member®s (AFL-CIO)
qualification for selection for a position, that the employee Involved
was a union steward and spent a lot of time away from the job without complai
permission. The Respondent contended that the agent, the employee’s omplainant
temporary supervisior, was acting in direct conflict with existing
management policy and that it had remedied all possibility of prejudice
to the offended employee. The Respondent further contended that it DECISION AND ORDER
had taken steps to foreclose any repetition of such error in the future. o _ _

On September 12, 1977, Administrative Law Judge Peter McC. Giesey

The Administrative Law Judge noted that, upon discovery of the issued his Recommended Decision and Order in the above-entitled proceeding,
offending material, the information complained of was deleted from Finding that the Respondent had not engaged in the .unfair labor practices
consideration, replaced with a favorable evaluation from the employee’s alleged in the complaint-and recommending that the complaint be dismissed
former supervisor, and the employee was re-ranked by an entirely new in its entirety. No exceptions were filed to the Administrative Law
promotion panel. He further noted that the Shipyard commander immediately Judge®s Recommended Decision and Order.
published a memorandum to supervisors designed to avoid repetition of _ R - - R
similar occurrences in future evaluations. Accordingly, he concluded The Assistant Secretary has reviewed the rulings of the Administrative
that the Respondent did not violate Section 19(a)(1) and (2) of the Law ?Udgg m?ﬁe atl_the hea”ﬂg agd f#‘_’s et(;‘at no prel“d!g'a' error was

N i S - committed. The rulings are hereby affirmed. pon consideration o

Order and recommended that the complaint be dismissed in its entirety. Administrative Law Judge®s Recommended Decision and Order and the entire

Noting particularly the absence of exceptions, the Assistant r(_ecord in this case, and notlr_]g_partl_cularly that ?O exceptions were
Secretary gdgpted the f}ilndings, conclusions gnd recommendations of f|(|jed, 1 hergb%/_ adopt ;he Administrative Law Judge"s findings, conclusions
the Administrative Law Judge and ordered that the complaint be dismissed. and recommencations. 1

U reaching the disposition herein, | find it unnecessary to pass

upon the conclusions of the Administrative Law Judge with respect
to the matter set forth on page 5 of his Recommended Decision and
Order inasmuch as such matter was not alleged in either the pre-
complaint charge or the complaint.



ORDER

XT IS HEREBY ORDERED that the complaint in Case No. 22-07352(CA)

be, and it hereby is, dismissed.

Dated, Washington, D.C.
January 11, 1978

Labor for Labor-Mananagement Relations

_2-
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U.S. DEPARTMENT OF LABOR

OMaatAnnoRuiniLawJudo**

Suite 700-1111 20th Street, N.W.
Washington, D.C. 20036

In the Matter of

DEPARTMENT OF THE NAVY

NORFOLK NAVAL SHIPYARD

PORTSMOUTH, VIRGINIA
Respondent

and
TIDEWATER VIRGINIA FEDERAL

EMPLOYEES METAL TRADES COUNCIL
(AFL-CIO)

Case No. 22-07352(CA)

Complainant

Robert L. Haley, Esquire
Joannou & Haley
Suite 506
Professional Building
Portsmouth, Virginia 23704
For the Complainant

Mitchell Arkin, Esquire
Labor Relations Division
Office of Civilian Personnel
Department of the Navy
Washington, D.C. 20390

For the Respondent

Before: PETER_McC. GIESEY
Administrative Law Judge

Recommended Decision and Order

This is a proceeding brought under Executive Order 11491,
as amended (hereafter, '‘the Order'™) by Tidewater Virginia Federal
Employees Metal Trades Council (AFL-CIO) (hereafter, ‘‘Council )
against Norfolk Naval Shipyard. Council complains that Shipyard
violated sections 19(a)(@ and (@) of the Order 1/ by responding.

17  Sec. 19. Unfair labor practices, (@ Agency management shall

n0t (@) interfere with, restrain, or coerce an employee iIn the
exercise of the rights assured by this Order;

) (28 _encourage or discourage membership in a labor organi-
zation by discrimination in regard to hiring, tenure, promotion-

or other conditions of employment.
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through an agent, to an inquiry by a personnel staffing and
classifications specialist concerning a unit member®s quali-
fication for selection for a position that:

He is a union steward, spends a lot of time
away [from his] job without permission.

A hearing was held in Norfolk Vir?inia on February 9,
1977. Briefly, the record shows the fo lowing.

Statement of the Case
The facts are undisputed.

In June, 1976, 2/ a personnel staffing and classifications
specialist in Washington, D.C. was engaged in gathering infor-
mation in order to rate 3/ applicants for an advertised position
as planner and estimator. He called a supervisor in connection
with an applicant who was a member of the approEriate unit repre-
sent29 by Council. The supervisor replied in the way complained

Shortly thereafter, the applicant inquired of the personnel
specialist concerning the status of his application_ and was told
of the supervisor®s comment. Council filed an unfair labor
practice charge as summarized, supra.

Shipyard investigated the charge and answered it in July.
Inter alia, the reply stated that the supervisor®s offending
comment had been deleted from the performance appraisal and that

2/ All dates are 1976.

3/ The record shows that a "job element rating sheet for
inservice placement is used for this purpose. Applicants are
assigned numerical values in each of the "job elements™ (required
skill or knowledge, or potential), and the total points attained
result_in a "rating” of "highly qualified”, "qualified”, or 'not
qualified”.

4/ While the language used may not be set forth exactly, there
is no question that the supervisor coupled a disparaging remark
about the applicant with the statement that he,.was a union steward.
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to all shipya?ﬁtgﬂn ra?g3¥g?pg}lcable policy had been circulated

2 former supervisor®s appraisal of the applicant
th® offendin9 comments of the active super-
5. -
ARcU4r BARSIT and the aphlifaReduRY PoeBCh HATTRISHT TrROEMS.
wa Ji * nf¥es aiplicants rated "highly_qualified" were for-
C

warded to the sele ng official, _the q icant in guestion was
noE cons?dered or Aegsougﬁ% poél%Fon-pp aues =on was

5/ The memorandum from the Shipyard commander, a copy of
which was attached to the Shipyard®s answer, is as follows?

1. Recently, | have received information which
indicates there may exist some misunderstanding on
the part of supervisors as regards to the marking
o performance appraisals for promotional purposes
of properly designated union representatives. This
memorandum shall serve as guidance to those super-
VISOrs requiring it.

2. The recognized activities of employees who
serve as representatives of labor organizations
(such activities may include representing employees
in the presentation of grievances, investigating
bona fide employee dissatisfactions, negotiating
with management officials, meeting with management
andso on) are neither a part of nor related to
the official duties of such employees. Such acti-
vities are not subject to appraisal for promotion
purposes and such activities shall not be cited
or referred to in any manner as justifying or
supporting, in whole or in part/ supervisorK
judgements of an employee®s performance. The
assessment of a union representative for promo-
tional purposes will therefore be consistent with
his on the ~ob performance and represent a sound
and realistic and fair appraisal of his work.

Emphasis in original.
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Findings of Fact and Conclusions of Law

Having considered the entire record including the testi-
mony, 6/ exhibits and brief of respondent and having observed
the demeanor of the witnesses, | make the following findings
of fact, conclusions of law and recommended decision and order
based thereon.

The facts are as set forth in the statement of the case.

Shipyard argues that a violation of the order is not
shown on this record because anti-union animus and intent to
discourgage union membership has not been shown. X disagree.
It is a legal commonplace that persons intend the reasonably
forseeable consequence of their actions. To permit the pro-
tected activity of an employee to constitute a negative
consideration in selection for promotion violates the Order.
E.g., Department of the Army, Fort Benning, Georgia, A/SLMR
515; Internal Revenue Service, Wilmington, Delaware, A/SLMR
516; Federal Deposit Insurance Corporation, Mew York Region,
A/SLMR 580.

However, | do agree with Shipyard®s position that this
sort of violation never occurred in this case. Thus, it is
undisputed that immediately upon discover¥ of the offendin
material and before evaluation of the employee®s fitness for
promotion, the information complained of was removed from
consideration and a different - and favorable - report was
substituted. Moreover, the Shipyard commander immediately
published a memorandum designed to avoid repetition in
future evaluations of the offending evaluation. It is
equally significant that a long standing (March, 1975)
memorandum detailed quantified credit to be afforded employees
active in local union and Council affairs. Thus, it is plain
that the supervisor who coupled disparagement of an employee
with that employee"s activity as a steward was acting in
direct conflict with existing management policy. In view
of this and of Shi?yard's swift and effective action to
remedy all possibility of prejudice to the offended employee
and to foreclose any repetition of the supervisor®s error,

1 agree with Shipyard that its action conformed with the pur-
pose of the Order as set forth in the Study Committee Report
and Recommendations, August, 1976, Which Led to the

Issuance of Executive<Order 11491, Labor-Management Relations
in the Federal Service; p.69, U.S. Government Printing Office,
FLRC 75-1(4/75). Moreover, were the Assistant Secretary to
issue a remedial Order, in my opinion, he could do no

better than to order Shipyard to do what it has already done.

6/ The transcript introduced each witness as "having been
?irst duly warned.” The transcript is corrected in each case
by inserting "affirmed" vice "first dulywarned."any
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Finally, the record reflects a criticism of a union
steward 7/ delivered by a supervisor during the course of
a meeting between management and officials of the union.
In this context, 1 believe that the record demonstrates
that the remark was isolated, ambiguous (de minimis), and
neither intended to, nor effective iIn discouraging protected
activity. Such meetings are intended to allow a frank
interchange and are frequently marked by rancor, misunder-
standing, and inappropriate or even personallK offensive
statements. It is an understatement to say that this aspect
of labor-management relations is commonly experienced in
both the public and private sector - and is likely to con-
tinue. I note also that, although the incident was spread
on this record and briefed by Shipyard, it is not alleged in
the charge to constitute a separate violation of the Order.

Accordingly, 1 recommend that the Assistant Secretary
dismiss the complaint in its entirety.

PETER McC. GIESEY
Administrative La/ Judge

Dated *3 3V.
Washington, D.C.

7/ Specifically, that he was a "troublemaker™ who the super-
visor was ‘‘glad to get rid of.”



January 11, 1978

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION & OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF THE NAVY,
NORFOLK NAVAL SHIPYARD,
PORTSMOUTH, VIRGINIA
A/SLMR No. dfift

This case involved an unfair labor practice complaint filed by the

Tidewater Virginia Federal Employees Metal Trades Council, AFL-CIO
(Council) alleging that the Respondent violated Section 19(a)(1) and (s)
of the Order when management representatives refused to furnish information
requested by the Council regarding an employee"s grievance. The information
requested by the Council was the identity of the informant who spotted
the aggrieved employee receiving a traffic ticket off the Shipyard when
the employee was officially "on-the-clock." The informant, who was a
supervisor, reported the information to the employee®s superiors who
then sought and received a copy of the citation from the local police.
Subsequently, pre-action investigation was conducted which resulted in
the employee™s suspension. The employee then filed a grievance over his
suspension. After the second step of the grievance had been processed,
the Respondent furnished the Complainant with the information sought.
The Respondent contended its actions did not constitute a violation of
the Order, and that the complaint in this matter was barred by Section
19(d) of the Order in that the denial of the requested information was
the subject of the aggrieved employee™s grievance-conducted pursuant to
the parties” negotiated-agreement.

The Administrative Law Judge found that Section 19(d) did not bar
the instant complaint but that, under the particular circumstances of
the case, the Respondent had not violated the Order. Accordingly, he
recommended that the complaint be dismissed in its entirety.

Noting particularly the absence of exceptions, the Assistant
Secretary adopted the Administrative Law Judge®s findings, conclusions,
and recommendations and ordered that the complaint be dismissed.

A/SLMR No. 968
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF THE NAVY,
NORFOLK NAVAL SHIPYARD,
PORTSMOUTH, VIRGINIA

Respondent

and Case No. 22-06884(CA)
TIDEWATER VIRGINIA FEDERAL

EMPLOYEES METAL TRADES COUNCIL

(AFL-CIO)

Complainant

DECISION AND ORDER

On September 12, 1977, Administrative Law Judge Peter McC. Geisey
issued his Recommended Decision and Order in the above-entitled proceeding,
finding that the Respondent had not engaged in the unfair labor practices
alleged in the complaint and recommending that the complaint be dismissed
in its-entirety. No exceptions were filed to the Administrative Law
Judge®s Recommended Decision and Order.

The Assistant Secretary has reviewed the rulings of the Administrative
Law Judge made at the hearing and finds that no prejudicial error was
committed. The rulings are hereby affirmed. Upon consideration of the
Administrative Law Judge®s Recommended Decision and Order and the entire
record in this case, and noting particularly that no exceptions were
filed, 1 hereby adopt the Administrative Law Judge"s findings, conclusions
and recommendations.

ORDER

IT IS HEREBY ORDERED that the complaint in Case No. 22-06884 (CA)
be, and it hereby is, dismissed.

Dated, Washington, D. C.
January 11, 1978

Labor for Labor-Management Relations
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Office of Administrative Law Judobs that the Shipyard violated sections 19(a)() and () of the
Suite 700-1111 20th Street, N.W. Order 1/ when management representatives ‘‘refused to furnish
Washington, D.C. 20036 the Metal. Trades Council vital information regarding [an
employee”s grievance]."

A hearing was held in Norfolk, Virginia, on February 9, 1977.
Briefly, the record shows the following.

Statement of the Case

In the Matter of: The Council is the exclusive collective bargaining for
certain emﬁloyees of the Shipyard in an appropriate unit. The
DEPARTMENT OF THE NAVY employee whose grievance is the subject of this charge is a
NORFOLK NAVAL SHIPYARD member of that unit.
PORTSMOUTH, Xéﬁ%éﬂééﬁt Case No. 22-06884 On or about July 31, 1975, a "'pre-action investigation" was
i commenced iIn the case of an emﬁloyee who management had reason
and to believe had been away from his work-place on private business
during a period when_he was "on the clock™ (being paid) and out-
TIDEWATER VIRGINIA FEDERAL side of the time designated as meal time. A "pre-action investi-
EMPLOYEES METAL TRADES COUNCIL gation' is commenced In instances where the employee"s immediate
(AFL-C10) supervisor, after informally consulting with an_employee who he
” Complainant. believes has violated a work-rule, recommends disciplinary action
to the general foreman 11 (‘‘chief quarterman'™) who appoints a
supervisor to conduct the investigation and make recommendations
ROBERT F. HALEY, ESQUIRE based upon the information discovered.
ég?ggogog Haley In the instant case, a supervisory employee observed an
Professional Building employee receiving a traffic ticket on a city street during work-
Portsmouth, Virginia 23704 ing hours. He informed the general foreman 1l. This supervisor,
’ For the Cbmplainant, after ascertaining that the employee had not been granted an

excused absence during the time of the observed incident,obtained

MITCHELL ARKIN, ESQUIRE a copy of the traffic citation from the town (Portsmouth) police.

Labor Relations Division The citation indicated that it had been issued during working
Office of Civilian Personnel hours at a place outside the shipyard. A charge was drawn up and
Department of the Na signed by the general foreman Il and given, together with the copy
Washington, D.C. 25550 of the traffic citation, to a general foreman | who was instructed

’ For the Respondent. to conduct a pre-action investigation.
Before Peter McC. Giese
Administrative Law Judge 1/ Agency management shall not -
Recommended Decision and Order (@ Interfere with, restrain, or coerce an employee in
the exercise of the rights assured by this Order;
This is a proceeding brought under Executive Order 11491, * * iy i i}

as amended (hereafter, “the Order'’) by Tidewater Virginia Federal ®) refuse to consult, confer, or negotiate with a labor

Employees Metal Trades Council/ (AFL-C10)(hereafter, "‘the Council ) organization as required by this Order.

against Norfolk Naval Shipyard (.“the Shipyard™). Council complains



The employee charged with the infraction requested and
was given representation by the Council. He denied the
charge and offered no further information or evidence corroborat-
ing his denial.

During_the pre-action investigation and the review of the
recommendation of disciplinary action that followed, the charged
employee”s representative repeatedly requested that he be
furnished the name of the “accuser' or informant. The supervisor
conducting the pre-action investigation did not know that there
was_an informant and made no attempt to find out. The reviewin
official knew the identity of the informer but refused to revea
his name. He testified that both he and the supervisor who had
signed the charge had unilaterally determined that, because
"there had been . . . violence in the shipyard . . . employees
striking supervisors, employees striking employees, . . .
threateningfphone calls tomy home []- - - itwas best. . . as
long as we felt it was not necessary for the union to know who
had seen [the charged employee], we shouldnt reveal [the

informer®s identity].

When the reviewing supervisor confirmed the disciplinary
action, the disciplined employee filed a grievance. The grievance
was processed through the second step before management asked the
informant (Who had been assured that his identity would not be
revealed) if he objected to the disclosure of his identity. He
%ggﬁed to the disclosure and the grievant was given the informa-

Findings of Fact and Conclusion of Law

_The facts are as_set forth above. All witnesses were
credible and no material discrepancies appear in the testimony. 3/

2/ It is undisputed that the chief steward who advised the
charged employee and the steward appointed to represent him,
instructed [the accused employee] not to . . . inform any[one]"
of the fact that two fellow employees were with him when he
received the traffic citation.

3/ 1 note that the person who typed the record consistently
introduced the testimony of each witness as "having been first
duly warned. .. ." The record is now corrected in each case bv
inserting "affirmed” vice "duly warned."

4 .

Having considered the entire record, including the testimony,
exhibits and briefs and having observed the demeanor of the
witnesses, | make the following findings of fact, conclusions
of law and recommended decision and order based thereon.

Council urges that the record reveals actions on the part
of agents of the Shipyard which violate section 19(a)(®) of
the Order™s requirement that it negotiate and consult in good
%Eﬂ%h 9@% cites the terms of its collective bargainin% agree-

All personnel involved in a disciplinary
action investigation or grievance proce-
dures thereto shall not conceal any
material facts relevant to such proceed-
ings at any time.

Sic, Joint Exhibit 1, p. 72, Article 31, section 4.

~ agree that the section of the collective bargaining
agreement cited is whollY consistent with and admirably designed
to further the responsible performance of mutual obligations
under the Order. 1 do not agree that the facts on this record
demonstrate a breach of good faith on the part of the Shipyard.

Nor do I agree with Shipyard"s position that section 19(d)
of the Order 4/ is applicable. Such a charge as this, if
established, would constitute interference with rights assured
by section 10(e) of the Order. E.g., Dallas Naval Alr Station.
A/SLMR No. 510; S.S.A. Kansas Citg Payment Center A/SLMR No. 411.
Moreover, assuming that section 19(d) could be applicable, the
Council did not invoke the grievance procedure in the matter at
issue. Thus, section 19(d) does not preclude these proceedings
under the Order. Internal Revenue Service, A/SLMR No. 642. Cf.,
Department of Defense, State of New Jersey. A/SLMR No. 539 and
authority cited.

4/ () Issues which can properly be raised under an appeals
procedure may not be raised under this section. Issues which can
be raised under a grievance procedure may, in the discretion of
the aggrieved party, be raised under that procedure or the com-
plaint procedure under this section, but not under both procedures.
Appeals or grievance decisions shall not be construed as unfair
labor practice decisions under this Order nor as precedent for
such decisions. All complaints under this section that cannot be
resolved by the parties shall be filed with the Assistant Secretary.
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Shipyard also argues that the charged employee received
all the information to which he was entitled. | agree in part.
First, management reasonably concluded that the copy of the
traffic citation sufficently evidenced the breach of work rules
and informed the employee of time, place and circumstance.

Moreover, the assertions of management employees concerning
the bases for their apprehension of retaliatory violence against
the informant supervisor are undisputed on this record. 1 believe
that management reasonably concluded that the informant®s identity
was unnecessary to the charged employee®s defense and that, in view
of the atmosphere of the shipyard at the time, it was both pru-
dent and reasonable to refrain from revealing the identity of the
informer. Moreover, the record demonstrates the good faith of
these management employees following the second stage of the pro-
ceedings. At this point, although still convinced that the
informant®s identity was not necessary to the charged employee®s
defense, they took the generous position that they would no longer
"hold out this information in view of the employee"s representa-
tive"s insistence. It is significant that at no time did manage-
ment conceal the existence of an informant, yet council admittedly
concealed the fact that two fellow employees had been present in
the charged employee®s automobile when the traffic citation was
issued. In these circumstances, it would appear that Shipyard®s
defense of pari delicto, or its variation of an unclean hands
doctrine understates the absence of good faith on the part of
Council. Council, inbringing this case,is seeking to turn adversity
to virtue in a manner which emphasizes the unattractive nature
of its case. However that may the information sought by
Council was provided as soon as Shipyard received the permission
of the informant who was being protected from physical threat.
Thus, no lasting prejudice was suffered by the charged employee
and no violation of the Order occurred. Vandenberg Air
Force Base, A/SLMR No. 410.

Accordingly, 1 recommend that the Assistant Secretary dismiss
this complaint in its entirety.

Peter fitcC. Giesej_ /
Administrative Law pudge

Dated: September 12, 1977
Washington, D.C.

January 13, 1978

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION & OF EXECUTIVE ORDER 11491, AS AMENDED

PENNSYLVANIA ARMY AND AIR NATIONAL GUARD
A/SLMR No. 969

This case involved an unfair labor practice complaint filed by the
Pennsylvania State Council, Association of Civilian Technicians (Complainant)
alleging that the Respondent violated Section 19(@)(1), (@, (&), and )
of the Order by changing its policy regarding the use of military titles
by civilian technicians in completing repair records, without first
negotiating with the Complainant. The complaint also alleged that the
Respondent®s actions violated an earlier settlement agreement between the
parties.

The Administrative Law Judge recommended that the complaint be dis-
missed in its entirety. In reaching this conclusion, he found, among other
things, that the memorandum did not constitute a change in working conditions,
and noted that even if it did constitute a change in working conditions, the
Respondent had followed procedures for effecting such a change as set out
in the prior settlement between the parties. Finally, he noted that even
if the provisions of the agreement were breached, such a breach was not the
type which would constitute a violation of Section 19(a)(1) and () of the
Order.

While agreeing with the Administrative Law Judge®s recommendation to
dismiss the Section 19(a)(2) and (5) allegations, the Assistant Secretary
found that the Respondent®s conduct improperly constituted a change in
working conditions in violation of Section 19(a)(1) and (). In this
regard, the Assistant Secretary found that by issuing its memorandum of
April 19, 1976, the Respondent unilaterally established what had been an
ambiguous, irregularly enforced personnel policy covering unit employees
without affording their exclusive representative the opportunity to bargain
on such matter and that the parties™ earlier settlement agreement did not
preclude the utilization of the unfair labor practice procedures.

Under these circumstances, the Assistant Secretary issued an appro-
priate remedial order.



A/SLMR No. 969

UNITED STATES DEPARTMENT OF LABOR

. BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

PENNYSLVANIA ARMY AND AIR NATIONAL GUARD
Respondent
and Case No. 20-5945(CA)

PENNSYLVANIA STATE COUNCIL,
ASSOCIATION OF CIVILIAN TECHNICIANS

Complainant

DECISION AND ORDER

On August 25, 1977, Administrative Law Judge Milton Kramer issued
his Recommended Decision and Order in the above-entitled proceeding,
finding that the Respondent had not engaged in the unfair labor practices
alleged in the complaint and recommending that the complaint be dismissed
in its entirety. Thereafter, the Complainant filed exceptions with re-
spect to the Administrative Law Judge"s Recommended Decision and Order.

The Assistant Secretary has reviewed the rulings of the Administrative
Law Judge made at the hearing and finds that no prejudicial error was com-
mitted. The rulings are hereby affirmed. Upon consideration of the
Administrative Law Judge®s Recommended Decision and Order and the entire
record in the subject case, including the Complainant®s exceptions, 1 hereby

adopt the Administrative Law Judge"s findings, conclusions and recommendations,

only to the extent consistent herewith.

The Administrative Law Judge concluded that the Respondent had not

violated the Order when it issued a memorandum requiring civilian technicians

to include their military rank on repair records. In reaching this conclu-
sion, he found, among other things, that the memorandum in question did
not constitute a change in working conditions, and noted that, even if it
did, the Respondent had followed procedures for effecting such a change as
set out in a prior settlement between the parties. Finally, he noted that
even if the provisions of the agreement were breached, such a breach was
not the type which would constitute a violation of Section 19(a)(1) and

(6) of the Order.

While I agree with the Administrative Law Judge®s recommendation
that the Section 19(a)(2) and (5) allegations of the instant complaint
should be dismissed, 1 find that, under the particular circumstances
of this case, the Respondent"s conduct herein constituted an improper
unilateral change in employee working conditions and thereby violated
Section 19(a)(1) and (6) of the Order. 1/ Thus, it is undisputed that
the purpose of the memorandum involved herein was to clarify the Res-
pondent®s position on the use of military titles, a subject which
previously has been found to be within the ambit of Section 11(a) of
the Order. 2/ In this regard, the evidence establishes that if there
was any policy prior to the memorandum, the Respondent®s attempts to
enforce such "policy” were irregular and ambiguous. Thus, confusion
over the issue was so widespread that the officer who issued the memo-
randum in question had himself used his civilian grade in completing
at least one document. In this context, 1| find that by issuing the
memorandum herein, the Respondent unilaterally established what hereto-
fore had been an ambiguous, irregularly enforced personnel policy covering
unit employees without affording their exclusive representative the
opportunity to bargain on such matter. 3/

Under these circumstances, | conclude that the Respondent™s unilateral
change in working conditions, resulting from its memorandum of April 19,
1976, was violative of Section 19(a)(1) and (6) of the Order.

ORDER

Pursuant to Section 6 (b) of Executive Order 11491, as amended, and
Section 203.26(b) of the Regulations, the Assistant-Secretary of Labor
for Labor-Management Relations hereby orders that the Pennsylvania Army
and Air National Guard shall:

1/ In my view, the record does not support a finding that the parties”
earlier settlement agreement or subsequent conduct constituted a clear
and unmistakable waiver of the Complainant™s right under the Order to
seek redress under the unfair labor practice procedures with respect
to the matter in question. CF. NASA, Kennedy Space Center, Kennedy
Space Center, Florida, 2 A/SLMR 566, A/SLMR No. 223 (1972).

2/ New York Army and Air National Guard, Albany, New York, 4 A/SLMR 681,
A/SLMR No. 441 (1974).

3/ See New Mexico Air National Guard, Department of Military Affairs,
Office of the Adjutant General, Sante Fe, New Mexico, 4 A/SLMR 1/5,
A/SLMR No. 362 (1974). Compare Alabama Air National Guard, Mont-
gomery, Alabama, A/SLMR No. 895 (1977), where the complaint alleged
19(@)(1) and () violations based upon the alleged unilateral imple-
mentation of a program of more strict enforcement- of existing rules.
The complaint was dismissed because the directive involved therein
was found not to constitute a change in enforcement policy but, rather,
a reaffirmation of existing policy intended to ensure uniformity of
enforcement.
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1. Cease and desist from:

(@ Unilaterally implementing its memorandum issued on April 19,
1976, concerning the use of military titles by civilian technicians in the
completion of repair records, without affording the Pennsylvania State
Council, Association of Civilian Technicians, the opportunity to meet and
confer, to the extent consonant with law and regulations, on the decision
to change existing policy regarding use of titles.

@®) In any like or related manner interfering with, restraining,
or coercing employees in the exercise of their rights assured by Executive
Order 11491, as amended.

2. Take the following affirmative actions in order to effectuate
the purposes and policies of Executive Order 11491, as amended:

(@ Rescind the memorandum of April 19, 1976, concerning
the use.of military titles by civilian technicians in the,completion
of repair records.

(®) Upon request, meet and confer with the Pennsylvania State
Council, Association of Civilian Technicians, to the extent consonant
with law and regulations, concerning any change in policy regarding the
use of titles by civilian technicians.

(© Post at all Pennsylvania Army and Air National Guard
facilities and installations copies of the attached notice marked
“"Appendix" on forms to be furnished by the Assistant Secretary of
Labor for Labor-Management Relations. Upon receipt of such forms, they
shall be signed by the Commanding General, Department of Military Affairs,
and shall be posted and maintained by him for 60 consecutive days there-
after, in conspicuous places, including all bulletin boards and other
places where notices to employees are customarily posted. The Commanding
General shall take reasonable steps to insure that such notices are not
altered, defaced, or covered by any other material.

(@) Pursuant to Section 203.27 of the Regulations, notify the
Assistant Secretary, in writing, within 30 days from the date of this
order, as to what steps.have been taken to comply herewith.

IT IS FURTHER ORDERED that the complaint, insofar as it alleges

violations of Section 19(a)(2) and (5) of the Order be, and it hereby is,
dismissed.

Dated, Washington, D. C.
January 13, 1978

it*
Francis X. Burkhardt, Assistant Secretary of
Labor for Labor-Management Relations
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APPENDIX

NOTICE TO ALL EMPLOYEES

PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, as amended
LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE

We hereby notify our employees that:

WE WILL NOT implement a change in policy regarding the use of military
titles in the completion of repair records by civilian technicians
represented exclusively by the Pennsylvania State Council, Association
of Civilian Technicians, without notifying that organization and afford-
ing it the opportunity to meet and confer, to the extent consonant with
law and regulations, on the decision to change existing policy regarding
the use of titles.

WE WILL NOT in any like or related manner, interfere with, restrain, or
coerce employees in the exercise of their rights assured by Executive
Order 11491, as amended.

WE WILL rescind our memorandum of April 19, 1976, concerning the use of
military titles by civilian technicians in the completion of repair
records.

WE WILL, upon request, meet and confer with the Pennsylvania State Council,
Association of Civilian Technicians, to the extent consonant with law and
regulations, concerning any change in policy regarding the use of titles
by civilian technicians.

(Agency or Activity)

Dated: By:

(Signature)

This Notice must remain posted for 60 consecutive days from the date of
posting and must not be altered, defaced, or covered by any other material.

IT employees have any questions concerning this Notice or compliance with
any of its provisions, they may communicate directly with the Regional
Administrator for Labor-Management Services, Labor-Management Services
Administration, United States Department of Labor, whose address is:

Room 14120, Gateway Building, 3535 Market Street, Philadelphia, Penn-
sylvania 19104.



US. DEPARTMENT OF LABOR

Oftich OF Adm inistrative Law Judges

Suite 700-1111 20th Street, NW.
Washington, D.C. 20036

In the Matter of

PENNSYLVANIA ARMY AND AIR
NATIONAL GUARD
Respondent

and Case Ho. 20-5945()

PENNSYLVANIA STATE COUNCIL,
ASSOCIATION OF CIVILIAN TECHNICIANS
Complainant

Appearances:

Leonard Spear, Esq.
Meranze, Katz, Spear and Wilderman
Lewis Tower Building
15th and Locust Streets
Philadelphia, Pennsylvania 19102
For the Complainant

Major George M. Orndorff
Adjutant General®s Office
Commonwealth of Pennsylvania
Annville, Pennsylvania 17003
For the Respondent

Before: MILTON KRAMER
Administrative Law Judge

RECOMMENDED DECISION AND ORDER
Preliminary Statement

This case arises under Executive Order 11491 as amended.
It was initiated by a complaint dated September 8, 1976 and
filed September 10, 1976 alleging a violation of Sections 19(a
(Il?,(Z), 5), and (®) of the Executive Order. The violation was
alleged to consist of the Chief of Maintenance issuing a memo-
randum, without consultation with the recognized exclusive

representative, requiring technicians, in signing a form showing
that the¥ had corrected a defect in equipment, to indicate
their military grade. This was alleged also to constitute
a.violation of an agreement between the parties specifically
providing that such a change would not be made without prior
consultation. The Respondent filed a response dated Septem-

er 1976 admitting the action taken, arguing that it was

not a change in working conditions and not in violation of the
Executive Order, and requesting that the complaint be dismissed.

On November 24, 1976 the Regional Administrator issued a
Notice of Hearing to be held in Pittsburg, Pennsylvania, on
February 3, 1977. There were several continuances on motion
and Amended Notices of Hearing. A hearing was held in
Pittsburgh on April 21, 1977. Both parties were represented,
produced witnesses who were examined and cross-examined,
offered exhibits _which were received in evidence, made closinq
arguments, and filed briefs.

_ the hearing the name of the Complainant in this pro-
ceeding, on_motion and without objection, was changed as shown
in the caption of this Recommended Decision.

FACTS

A statutory requirement for employment by the National
Guard as a civilian technician is membership In the National
Guard. 1/ Respondent®s regulations at least since 1973 have
provided that rules and customs of the military service be
observed by technicians while performing technician duties
jusg as }hough the technician were on duty in his railitarv
grade. 2

"Included among the duties of civilian_technicians is_the
repair of defects iIn airplanes. In performing such operation
Forms 781 are used. Air Force Form 781A is used to record the
date a defect was discovered, who discovered it, what the defect
was, who corrected it, the date he corrected it, and the
like. 3/ The manner of using various forms used by civilian
technicians, the responsibilities of the personnel involved,
certain methodology in servicing airplanes, and the like are

resggibed in ""technical orders™ issued by the Secretary of the
ir Force.

The Technical Order here involved is TO 00-20-5. It pro-
vides that the minimum signature on Form 781A (and others) are
the first name, middle initial, last name, and “‘grade”. It

1/ 32 U.S.C.A. § 709(b).
2/ R. Exh. 4.
3/ C. Bxh. 9.



has so provided since 1973. Several specific instructions

in TO 00-20-5 direct that certain blocks in forms be filled
with the signature and "?rade" of the person who performed the
particular function. Only two of trein give an indication of
what is meant by "grade", whether the civil service grade or
military grade or rank. One of them, covering Form 781H (hot
involved In this case) provides that in filling out that form
the crew chief shall enter the initial of his first name, his
last name, and his grade and gives as an example '0. Weaver,
SSgt''. 4/ The other, apﬁlicable to Form 781A, the form here
involved, also directs the crew chief to enter the initial

of his first name, his last name, and grade in a particular
box and gives as an emample "M. Griffin, SSgt'. 5%/

On October 1, 1974, the Chief of Maintenance of the 171st
Maintenance Technicians, the group involved in this proceeding,
in accordance with TO 00-20-5 issued a memorandum stating that
the technician who performs or supervises the corrective action
covered by Form 781A shall enter his first name, middle initial,
last name, and grade on the form in the "‘corrected by" block.

Some of the civilian technicians in the 171st understood
the term ''grade’ to mean wage grade and entered their name on
Form 781A accordingly in the 'corrected by" box. The majority
of the technicians always entered their military grade, some
of the remainder sometimes entered their military grade and
sometimes entered their civilian grade, and some of the re-
mainder always entered their civilian grade. Sometimes a
supervisor told a technician who entered his civilian grade
that he should enter his military grade, but no sanctions were
imposed or threatened.

In 1976, a year and a half after the memorandum of October
1974, the Chief of Maintenance noticed the lack of uniformity
in the way technicians entered their names in the "corrected
by box on Form 781A. On April 19, 1976 he issued amemo-
randum to the 171st statin? that the references to ‘‘grade"
in TO 00-20-5 and the exmples given were references to
militar%egrade and that for uniformity only the military grade
should used. Before issuing the memorandum the Chief of
Maintenance discussed it with the Chairman of the Complainant.
The Chairman discussed it also with representatives of the
Adjutant General®s Office who took the position that that had
been the rule and all the technicians should have been enter-
ing their military grade all the time. £/

4/ R. Bxh. 7, p. 2-7.
5/ R. Bxh. 7, p. 2-14
6/ R. 23-24

On May 18, 1976 the Complainant filed an unfair labor
practice charge with the Adjutant General contending that the
memorandum of April 19, 1976 created a unilateral change in
working conditions without first meeting and conferring with
the Complainant, in violation of the Executive Order. On
June 8, 1976 the Personnel Officer in the Adjutant General®s
Office replied denying that the April 19 memorandum changed
working conditions, stating that the previous policy and oral
instructions were to use the military grade, that a few techni-
cians were not doing so, and that the memorandum was issued
to achieve uniformity. 7/

The 171st Maintenance Technicians are stationed at the
Greater Pittsburgh Ailrport. Also stationed at that Airport
is the 112th. A similar situation arose with the 112th in
1974. In that unit a memorandum had been issued similar to
the memorandum of April 19, 1976 in this case. A complaint
alleging a violation of Section 19 (@ of the Executive Order
was Tiled and a hearing was scheduled. Case No. 20-5070(CA).
The complaint was withdrawn after an agreement was entered
into on October 29, 1975. That agreement was entered into
by the Chairman of the Complainant and the Technician Personnel
Officer of the Adjutant General. It provided that when a
change in "terms and conditions of employment™ was intended,
sufficient notice would be given the Chairman of the Complainant
to afford him the opportuni to negotiate on the matter with
the Technician Personnel icer, and in the event they could
not resolve the matter "it may then be presented by ACT to the
Deputy Adjutant General for his decision within 5 days." 8/

DISCUSSION AND CONCLUSIONS

There was no evidence whatsoever introduced concerning an
alleged violation of Sections 19(a)(2) or () of the Executive
Order. Those aspects of the complaint should be dismissed.
There remains the allegation that Sections 19(a)(1) and (®)
were violated by the Respondent®s conduct described above.

Were this a case of first impression, 1 would recommend
that the complaint be dismissed out-of-hand because the pre-
fix or suffix one is directed to use with his name in a small
box, on a particular form (AFTO Form 781A), to indicate who did
the work to remedy a defect in some airplane equipment (so long
as the prefix or suffix iIs not degrading or demeaning), is not
a "working condition” within the meaning of Section 11(a) of
the Executive Order, and _hence a change directed by manage-
ment in such a matter, without meeting and conferring with

7/ R. BExh. 1A
8/ C. Exh. 1.



the exclusive representative, is not a unilateral change

in established working conditions. Or if it is technically
such a change, it is so inconsequential as not to warrant an
unfair-labor-practice ﬁroceeding. If John Smith, a civilian
employee working for the military who must be a member of
the military branch by which he 'Is employed as a civilian to
be eligible for employment as a civilian, is directed to enter
his name when he completes an assignment in a small box on
AFTO Form 781A, it should not be a matter of any consequence
whether he is directed to write his name without any prefix
or suffix, or to use the prefix "Mr.", or the suffix "TSgt",
or the suffix "WG 10" (assuming each of them is true).

But I am constrained by New York Army and Air National
Guard and New York State Council, Association of Civilian
Technicians, Inc., A/SLMR No. 441 (1974) n"mirl +hat+
suffix one adds to one"s name in Filling out a prescribed form
m the course of his emplo¥ment is a working condition, and that
a unilateral change iIn such suffix, without meeting and conferring
w1 ~he exclusive representative, may, under certain circum-
stances, constitute a by-pass of the exclusive bargaining
repesentative, be clearly_inconsistent with an agency"s obli-
gations set forth in Section 11(@ of the Executive Order,
thus constitute a violation of Sections 19;9)(6) of the Order,
and also necessarily have a restraining influence on unit
employees and a concomitant coercive effect on their rights
assured by the Order in violation of Section 19(a)(1).-

There remains to be considered whether this case is suf-
Ficiently analogous to the New York case to be governed by that
case. | conclude it is not, both because of dissimilarities
in the comParable underlying facts and because of a critical
contractual difference.

In the New York case the requirement was that the techni-
cians™wear the clothing of the military, and the use of military
rank in more or less formal conversation or written communica-
tion was construed by the Respondent as a corollary of the military
uniform requirement. However, neither the specific requirement
~or s corollary was strictly enforced, from its inception on
oanuary 1, 1969 to May 1971. " There were three classes of techni-
cians there involved; one_class of_about 300_and another of about
600 generally wore the uniform, while the third class of about
900 generally did not. The practice in using military titles
varied considerably. Technicians '‘frequently" did not use mili-
tary titles in discussions with fellow technicians of the same
or lower rank but the "usual practice" was to use the military

title in addressing a technician of higher rank. 9/ It was
concluded that this practice constituted a tacit grant of an
exception to the requirement of wearing the uniform, an excep-
tion the Respondent there was authorized to make. In _April
1966, before membership in the National Guard was a require-
ment of employment as a civilian technician, a memorandum was
issued that in correspondence officers and warrant officers
will use their military rank, non-members will use "Mr.",
andt/ml«s?ed raen would v®e ag their gption, their military rank
or HMr. but once an enlisted man selected’ efther prefix 1t
should be maintained. 10/ That policy was never specifically
withdrawn or modified until May 1971 when the Respondent an-
nounced that thereafter the military uniform and form of
address requirements would be strictly enforced. 11/

The facts here are quite different and call for a different
conclusion. Here there was no unrescinded memorandum giving
the men an option in the form of address to be employed. Here
the form of address was unrelated to the wearing of the uniform
and the men did wear the uniform appropriate to their military
rank when performing their civilian duties, unlike the situa-
tion in the Hew York case. In this case the form of appellation
was contained in a Technical Order directing the technician in
the manner of filling a box in a form showing that he had
done the work involved by entering his name and '‘grade'. The
Technical Order was issued in 1973 and in October 1974 the
Chief of Maintenance, iIn accordance with TO 00-20-5, issued
his memorandum advising his men of the TO direction to enter
theilr names and 'grade™ in the box In question. In this case
the departure from the direction was not as widespread or as
prolonged, -- most of the technicians understood the word

grade as it was intended, to mean military rank. Some were
confused and sometimes used their military grade and sometimes
their civilian grade. The remainder ''lisunderstood and alwavs
used their civilian grade. It was only a year and a half
later, on April 19, 1976, that the Chief of Maintenance, when
his attention was called to the lack of uniformity in how the
technicians entered their name in the box in gquestion, issued
his memorandum explaining that the word ''grade™ as used in
the Technical Order meant military grade. A month later the
unfair-labor-practice charge was served.

9/ Page 5 of ALJ Recommended Decision.
10/ Page 8 of ALJ Recommended Decision.
11/ Page 26 of ALJ Recommended Decision,



There can be no question that the Chief of Maintenance®
correctly interpreted the Technical Order. The word ‘‘grade
is used a number of times in that Order and in the only two
examples of what was meant by name and grade the name of the
technician is given followed by *'SSgt”, or staff sergeant. 12/
That Order was issued by the Secretary of the Air Force, and
unlike the situation in the New York case there is nothing
in the record to show that the Chief of Maintenance or anyone
else had authority to waive its requirement, specifically or
tacitly.

Finally, the parties had an agreement on the procedure
for changing such a *"working condition” if it was indeed a
working condition. In 1974 the same situation arose with the
112th Maintenance Technicians, a different unit located at the
same airport and represented by the same union. A complaint

was Ffiled under Executive Order 11491 and a hearing was scheduled

An agreement was made on October 29, 1975 and the complaint _
withdrawn. The agreement provided 13/ that when a '‘change in

terms and conditions of employment is envisioned, the State Chair

man_of Pennsylvania State Council, ACT" would be given advance
notice providing him with an opportunity to negotiate. It
provided also that if the State Chairman and the Technician
Personnel officer could not resolve the matter, it may then

be presented by ACT to the Deputy Adjutant General for his
decision within 5 days" after which "further steps consonant
with law and regulations™ might be taken. The agreement was
executed by the Technician Personnel Officer for the Respond-
ent and the Chairman of the State Council, ACT, The Complainant
in that case and in this case.

Before issuing his memorandum of April 19, 1976 the
Chief of Maintenance advised the Chairman of the State
Council and discussed it with him. 14/ The Chairman then
discussed it with the Technician Personnel Officer and
others in the Adjutant General"s Office who took the position
that that had always been the rule. 15/ ACT did not present
the matter to the Deputy Adjutant General as permitted by the
1975 agreement if the April, 1976 memorandum effected a change
in working conditions. Nor were any grievances filed. Instead,
an unfair labor practice charge was served and a complaint
filed under the Executive Order.

12/ R. Exh. 7, pp. 2-7, 2-14.
13/ C. Exh. 1.

14/ Tr. 23.

15/ Tr. 23-24.

| have concluded above that the April 1976 memorandum did

not constitute a change in working conditions. Even if it did,
the procedure for effecting such a change, provided for m the
October 1975 agreement, was complied with by the Respondent;

it was the Complainant who did not carry it further. And if
there was a breach of that agreement, a breach not perceptible
to me on the basis of this record, not every breach of contract
is an unfair labor practice. 16/ If there was a breach, it
does not remotely approach the kind of breach that would con-
stitute a violation of Section 19(a)(®) and in consequence a
breach of 19(a)(@ of the Executive Order. 17/

RECOMMENDAT ION

The complaint should be dismissed.

Administrative Law Judge

Dated: August 25, 1977
Washington, D.C.

16/ General Services Administration, Region 5, Public
Buildings Service and Local 739, National Federation of
Federal Employees, A/SLMR 528, pp. 4, 6 of ALJ Decision

177 lbid.
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January 17, 1978

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION & OF EXECUTIVE ORDER 11491, AS AMENDED

NAVY EXCHANGE,

NAVAL AIR STATION MEMPHIS,
MILLINGTON, TENNESSEE
A/SLMR No. 970

,Ttis case involved a petition for amendment of certification filed
by the National Association of Government Employees, Local R5-66 (NAGE)
seeking to amend its certification to reflect the results of an agency
directed reorganization involving the Activity. The NAGE proposed to
amend the designation of the Activity on its certification by adding the
words Enlisted Mess Open, Recreation Department,” and to amend the unit
description by adding the employees of the Enlisted Mess Open, Recreation
Department.

iT«e reo”sanl”ation resulted from a directive of the Deputy Chief of

aval Operations (Manpower) that the management of all clubs and messes
within the Department of the Navy be performed by the Chief of Naval
Personnel., rather than the Navy Resale Systems Office in Brooklyn, New

°r - e directive was implemented locally when control of the Enlisted
Club and its employees was transferred from the Activity to the Recreation
Department of_the Naval Air Station,Memphis. The Enlisted Club was redesig-
nated the Enlisted Mess Open.

The NAGE contended, in essence, that there should be no change in
Its representation of the employees who now work for the Enlisted Mess
Open because the reorganization changes were purely administrative in
nature and did not substantially change the employees™ working conditions
the* work location. The Activity, on the other hand, asserted, among
ther ﬂ\ir_\%s, that the amended_unit description proposed by the NAGE does
not describe an appropriate unit.

The Assistant Secretary found that the employees who were transferred
from the Enlisted Club of the Activity to the Enlisted Mess Open of the
Recreation Department no longer share a community of interest with the
employees of the Activity and that, with different organizational structures
and servicing personnel offices, differing personnel policies, and in the
absence of common negotiating authority, the retention of those employees
in the Enlisted Mess Open in the current Activity unit, as proposed by the
NAGE would not promote effective dealings or efficiency of agency operations
at the Activity. In view of these circumstances, the Assistant Secretary

ound that the instant petition for amendment of certification was not
appropriate as the reorganization resulted in more than mere nominal or
technical changes.

dismissedrdin8ly” A Asslstant Secretary ordered that the petition be

A/SLMR No. 970

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

NAVY EXCHANGE,
NAVAL AIR STATION MEMPHIS, \
MILLINGTON, TENNESSEE

Activity

and Case No. 41-5386(AC)
NATIONAL ASSOCIATION OF
GOVERNMENT EMPLOYEES, LOCAL R5-66

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section e of Executive Order 11491,
as amended a hearing was held before Hearing Officer Steven Riggs. The
Hearing Officer s ruli?:gg, made at the hearing are free from prejudicial
error and are hereby affirmed.

_ uP°n the entire record in this_case, including a brief filed by the
Activity, the Assistant Secretary finds:

,,Thf Petitioner, National Association of Government Employees, Local
z called NAGE, filed the subject petition seeking to amend
icatlorl in order to conform its unit to the results of an agency
directed reorganization of the Activity. The NAGE was certified on
November 28, 1973, as the exclusive representative for a unit of all
employees of the Navy Exchange at Naval Air Station Memphis, Millington,
Tennessee. In this regard, it proposes to amend the Activity"s designation
on its certification by adding the words "Enlisted Mess Open, Recreation
epartment, and to amend the unit description by adding the employees of
the_Enlisted Mess Open, Recreation Department.

The NAGE contends, in essence, that there should be no change in its
representation of the employees who now work for the Enlisted Mess Open
because the changes resulting from the reorganization were purely adminis-
trative in nature and that there has not been substantial change in the
emp oyees working conditions or their work logation. The Activity, on
the other hand, asserts, among other things, that the amended unit de-
scription proposed by the NAGE does not describe an appropriate unit.



The details of the reorganization are as follows:

On August 5, 1976, the Deputy Chief of Naval Operations (Manpower)
directed that the management of all clubs and messes within the Depart-
ment of the Navy be performed by the Chief of Naval Personnel, rather
than by the Navy Resale Systems Office in Brooklyn, New York. The
directive was implemented locally by the Activity, the Navy Exchange,
and its host, the Naval Air Station Memphis, on March 26, 1977, by
transferring control of the Enlisted Club from the Navy Exchange to the
Recreation Department of the Naval Air Station Memphis, and redesignating
it the Enlisted Mess Open. Approximately 465 nonsupervisory, nonappro-
priated fund employees remain in the Navy Exchange after the approximately
50 nonappropriated fund employees of the former Enlisted Club were trans-
ferred. The gaining Recreation Department apparently had 280 unrepresented,
nonsupervisory, nonappropriated fund employees prior to the reorganization.

The mission of the Navy Exchange is to serve authorized patrons as
a large, diversified retail store at the Naval Air Station Memphis, and,
through profits, provide a source of funds for the welfare and recreation
of military personnel. The mission of the Recreation Department at the
Naval Air Station Memphis is to supervise and administer the morale,
welfare and recreation programs for the physical fitness and recreation
of all assigned military personnel and their dependents and to be respon-
sible for the safe and efficient operation of several entities, including
the Consolidated Package Store, the Commissioned Officers’ Mess Open,
the Chief Petty Officersi Mess Open, and since the reorganization, the
Enlisted Mess Open.

The Enlisted Mess Open is in the same building as the former Enlisted
Club. However, as a result of the reorganization, the employees of the
Navy Exchange®s Enlisted Club were treated essentially as new hires by
the Recreation Department™s Enlisted Mess Open. For some purposes they
were treated as being terminated, but for other purposes merely trans-
ferred. 1)

The Navy Exchange contends that the approximately 50 former Enlisted
Club employees who were transferred to the Enlisted Mess Open of the
Recreation Department no longer share a community of interest with the
remaining employees of the Navy Exchange. In this connection, the record
shows that the employees of the Enlisted Mess Open do not have routine
and regular working contact with Navy Exchange employees, nor is there any
interchange between them and employees of the Navy Exchange. 2/

1/ The employees involved were afforded the rights of transferees by receiv-

— ing credit toward their next step increase for the time they had worked
for the Navy Exchange. On the other hand, they were given the right as
terminated employees to withdraw their retirement funds, or as trans-
ferees to transfer their retirement funds to the Recreation Department s
retirement program.

2] The record reveals, however, that the three open messes of the Clubs/Messes

Division of the Recreation Department reciprocate temporary details and
are going to use standard uniforms to facilitate interchange.

-

Further, the employees of the Enlisted Mess Open no longer are
serviced by the same personnel office as are all the remaining Navy
Exchange employees. In this connection, the record shows that while
the Navy Resale Systems Office in Brooklyn, New York, is the command
headquarters element for the Navy Exchange, Naval Air Station Memphis,
with respect to the promulgation of personnel policy, practices, and
matters affecting the working conditions of Navy Exchange employees, the
Bureau of Naval Personnel fulfills this role for the nonappropriated
fund instrumentalities managed by the Recreation Department, Naval Air
Station Memphis. In addition, the Recreation Department and the Navy
Exchange each has its own personnel office.

The record shows that the transferred employees no longer are subject
to many of the same programs and conditions of employment as are all the
remaining Navy Exchange employees. Thus, the Enlisted Mess Open employees
no longer continue to enjoy the same retirement, group health, or insurance
programs as they did as Enlisted Club employees under the Navy Exchange.
Further, the Consolidated Civilian Personnel Office of the Naval Air
Station Memphis assists the personnel office of the Recreation Department
by providing full wage and classification service to the nonappropriated
fund activities other than the Navy Exchange while the Navy Resale Systems
Office in Brooklyn, New York, classifies the employees™ positions within
the Navy Exchange. With respect to reduction-in-force actions, the
Enlisted Mess Open constitutes its own area of consideration, as opposed
to the former Enlisted Club which was a part of the larger Navy Exchange
area of consideration. The Recreation Department and the Navy Exchange
each has its own separate employment program in order to fill nonappro-
priated fund position vacancies, and separate merit promotion programs.
Further, there is separate responsibility for collective bargaining
negotiations. Thus, the Navy Exchange Officer has responsibility for
negotiations on behalf of the Navy Exchange, whereas the consolidated
Civilian Personnel Office represents the Recreation Department in nego-
tiations concerning employees of the Enlisted Mess Open.

Under all of these circumstances, | find that the employees who
were transferred from the Enlisted Club of the Navy Exchange to the
Enlisted Mess Open of the Recreation Department no longer share a community
of interest with the employees of the Navy Exchange and that, in the absence
of common negotiating authority, and different organizational structures
and servicing personnel offices as well as differing personnel policies,
the retention of those employees in the Enlisted Mess Open in the current
Navy Exchange unit, as proposed by the NAGE, would not promote effective
dealings or efficiency of agency operations at the Navy Exchange.

In view of the foregoing, I find that the instant petition for amend-
ment of certification should be dismissed. Thus, it has been held
previously that an amendment of certification is appropriate only when



the facts support a finding that the amendment will conform the recognition
involved to existing circumstances resulting from such nominal or technical
changes as a change in the name of the exclusive representative,or a change
in the name or location of the agency or activity. In the instant case,
the evidence establishes that more than mere nominal or technical changes
have resulted from the reorganization herein. Accordingly, 1 shall order
that the petition herein be dismissed.

ORDER

_IT IS HEREBY ORDERED that the petition in Case No. 41-5386(AC) be,
and it hereby is, dismissed.

Dated, Washington, D. C.
January 17, 1978

Francis X. Burkhardt, Assistant Secretary of
Labor for Labor-Management Relations

—~/ Headquarters, U.S. Army Aviation Systems Command. St. Louis,
2 A/SLMR 278, 280, A/SLMR No. 160 (1972  ———————e

January 17, 1978

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

SIXTH NATIONAL BANK REGION,
OFFICE OF THE COMPTROLLER OF THE CURRENCY
A/SLMR No. qri

This case involved a petition filed by the National Treasury Employees
Union (NTEU) seeking to represent a unit of nonprofessional employees of
the Sixth National Bank Region, Office of the Comptroller of the Currency.
The Activity contended that the unit was not appropriate as it would re-
sult in fragmentation and would not promote effective dealings or effi-
ciency of agency operations. The Activity further contended that the
proposed unit was based solely on the extent of organization.

Applying the three criteria found in Section 10(b) of the Order,
the Assistant Secretary found that the unit sought was not appropriate
for the purpose of exclusive recognition. In this regard, he noted that
all employees of the Office of the Comptroller of the Currency (Agency)
enjoy a common mission and common overall supervision, generally similar
classifications, skills and duties, a high degree of interchange and
transfer, and uniform personnel policies and practices. Under these
circumstances, the Assistant Secretary found that employees in the
sought unit do not share a clear and identifiable community of interest
separate and distinct from other employees of the Agency. Moreover,
noting that labor relations policies, as well as personnel policies and
practices, are established and implemented at Agency headquarters, he
found that the claimed unit would not promote effective dealings or
efficiency of agency operations. Accordingly, the Assistant Secretary
ordered that the petition be dismissed.



A/SLMR No. 971
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

SIXTH NATIONAL BANK REGION,
OFFICE OF THE COMPTROLLER OF THE CURRENCY

Activity
axj Case No. 40-7816(R0)
NATIONAL TREASURY EMPLOYEES UNION

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section s of Executive Order
11491, as amended, a hearing was held before Hearing Officer Adam J.
Conti. The Hearing Officer"s rulings made at the hearing are free from
prejudicial error and are hereby affirmed.

Upon the entire record in the subject case, including the briefs
filed by the parties, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain
employees of the Activity.

2. The Petitioner, National Treasury Employees Union, hereinafter
called NTEU, seeks an election in a unit composed of all nonprofessional
employees of the Sixth National Bank Region, Office of the Comptroller
of the Currency, excluding all professional employees, clerical employees,
confidential employees, management officials, guards, and supervisors as
defined by Executive Order 11491, as amended. 17 The Activity contends
that the petitioned for unit is not appropriate for the purpose of
exclusive recognition as it would result in fragmentation which would
impair efficiency of agency operations and effective dealings. The
Activity further contends that the proposed unit is based solely on the
extent of organization.

The mission of the Activity is to insure a solvent banking struc-
ture and enforce applicable statutes and regulations among the nationally
chartered banks within the geographic area of its responsibility. The
Office of the Comptroller of the Currency (Agency), headquartered in
Washington, D.C., is organized into 14 geographic regions, among which
is the Activity, which encompasses the states of Georgia, Florida and
South Carolina. The Activity is administratively headed by a Regional
Administrator, and is headquartered in Atlanta, Georgia.

\J The claimed unit appears essentially as amended at the hearing.

%

The Activity achieves its mission by the periodic examination of
banks within its jurisdiction utilizing a complement of bank examiners, 2/
who work out of their homes and are assigned to examine particular banks
by the Activity"s headquarters staff. In addition, the Activity contains
seven Subregional Offices, which serve primarily as repositories for
supplies of blank examination reports and files of past examination
reports and correspondence concerning national banks located within the
geographic area of the Subregional Office. Each Subregional Office is
headed by either a commissioned national bank examiner or a commissioned
trust examiner. These Subregional Office heads perform a variety of
administrative duties, in addition to their regular examining functions.
Thus, they are responsible for insuring that banks located within the
geographic area of their subregions are examined at regular intervals
and, in this regard, are responsible for making monthly work assignments
designating the Examiner-in-Charge (EIC) and the supporting examining
staff for each examination within their subregions, and submitting such
assignments to their respective Regional Directors for approval.

The record reveals that there are three major types of examinations
of banks corresponding to the internal operations of the banks - commercial,
trust, and electronic data processing (EDP). All bank examiners employed
by the Activity are trained to specialize in one of these three types of
bank operations. Thus, Commissioned National Bank Examiners and Assistant
National Bank Examiners conduct the examinations of a bank®s commercial
operations; Commissioned National Trust Examiners and Associate and
Assistant National Trust Examiners conduct the examination of a bank"s
trust operations; and National and Assistant National Bank Examiners
conduct the examination of a bank®s EDP operations. Each bank examina-
tion is conducted by a team of examiners which is headed by a designated

EIC.

The Activity"s headquarters staff is also organized along these
program areas. Thus, under the Regional Administrator, there is a
Regional Director for Operations Planning, who is responsible for the
monthly work assignments of examiners in the commercial area, checking
and approving examination reports of commercial operations, and generally
coordinating the various operations of the Activity. In addition, there
is a Regional Director for Trust Operations and a Regional Director for
Electronic Data Processing, who perform essentially the same duties with
regard to their respective program areas.

As indicated above, the examination of an individual bank is conducted
by a team of examiners assigned by the Activity, and headed by a designated
EIC. The EIC must be a Commissioned Examiner, and he is responsible for
the conduct of that examination. All such examinations are conducted
pursuant to policies and procedures established by the Agency and imple-
mented nationally. In carrying out his responsibilities, the EIC assigns

2/ The parties stipulated that bank examiners are not professional

_ employees. These examiners are classified as either commissioned
or noncommissioned bank examiners. Commissioned status is achieved
by a combination of experience and successful completion of a
commissioning test designed by the Agency and administered by the
Activity.



team members to specific tasks in conducting the examination, monitors
and coordinates their activities, and checks and signs their reports and
forwards them to the appropriate Regional Director. During the conduct
of the examination, the EIC has the authority to direct team members, to
excuse them from duty in an emergency, to discipline them, and to evalu-
ate their performance.

In addition to the three categories of examinations outlined above,
there are more specialized examinations, including examinations of inter-
national departments and foreign branches of domestic banks. The Regional
Office maintains a list of those individuals interested in and qualified
to conduct international examinations. The International Division at the
Agency”s headquarters determines which banks are to be examined, when the
examination is to take place, the number of personnel needed to conduct
the examination, and makes the work assignments directly with the indi-
viduals. The record reveals that several of the Activity"s examiners
are qualified to conduct such examinations and have, in fact, been
assigned along with examiners from other regions to conduct them. In
addition, there are other examinations in which examiners from the
Activity work with examiners from other regions. The National Shared
Credits Program, wherein banks with loans which are shared or partici-
pated in by other banks, are examined by a team of three examiners, one
from the region in which the bank is located, and two examiners from
other regions. Additionally, the record indicates that, in order to
alleviate uneven workloads, examiners from the Activity have been tempo-
rarily assigned to other regions, and examiners from other regions have
been temporarily assigned to the Activity to perform bank examinations.

The record further reveals that personnel policies and practices
are established by the Agency headquarters staff and are generally
implemented through the regional headquarters staff. Thus, the Agency
establishes and monitors the policies and procedures utilized in recruit-
ment and hiring of new employees, training for all employees, and certi-
Ffication procedures for commissioning bank examiners and trust examiners.
In addition, the Agency established a program of referring qualified
examiners to promotional opportunities nationwide, and also transferring
examiners across regional lines to achieve uniformity of personnel
skills and qualifications nationwide. Personnel files of all Agency
employees are maintained at its headquarters, and all budgetary policies
and financial disbursements, including travel funds, are established and
executed by the Agency through its headquarters staff. Finally, all
labor relations policies are established and implemented by Agency
headquarters staff. The record indicates that there are no management
labor relations personnel in any regional office, nor are there any
plans to conduct labor relations matters at the regional level.

Based on the foregoing circumstances, 1 find the sought unit herein
is not appropriate for the purpose of exclusive recognition under the
Order. In this regard, as noted above, the evidence establishes that
the employees in the sought unit enjoy, with other employees of the
Agency, a common mission and overall supervision, generally similar
classifications, skills and duties, a high degree of interchange and- -

transfer, and uniform personnel policies and practices. Under these
circumstances, 1 find that employees in the sought unit do not share a
clear and identifiable community of interest separate and distinct from
other Agency employees. Moreover, in my view, the petitioned for unit

could not reasonably be expected to promote effective dealings or effi-
ciency of agency operations. In this connection, noted particularly was

the fact that all labor relations policies, as well as personnel poli-

cies and Practioes, are established and implemented at the Agency headquar-
ters level.

Accordingly, 1 shall order that the petition herein be dismissed. 3/

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 40-7816(R0O) be
and it hereby is, dismissed.

*

Dated, Washington, D. C
January 17, 1978

Francis X. Burkhardt, Assistant Secretary of
Labor for Labor-Management Relations

3/ In view of my disposition of the instant petition, | find it unneces-
rs{ary_ to pass upon the eligibility questions raised by the parties
eréin.



January 19, 1978

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION & OF EXECUTIVE ORDER 11491, AS AMENDED

UNITED STATES DEPARTMENT OF THE TREASURY,
INTERNAL REVENUE SERVICE,

CLEVELAND, OHIO

A/SLMR No. 972

This case involved an unfair labor practice complaint filed by the
National Treasury Employees Union and the National Treasury Employees
Union, Chapter 37 (NTEU) alleging that the Respondent violated Section
19(a)(1) and (6) of the Order by refusing to bargain about the substance,
impact and implementation of a work evaluation program. The Respondent
contended that the Complainant*s proposals regarding the work evaluation
program were non-negotiable. It further contended that the Assistant
Secretary had no jurisdiction to decide the negotiability of the Com-
plainant®s proposals as the negotiability issue arose during the course
of its negotiations with the Complainant and, therefore, the latter should
have appealed the negotiability of its proposals pursuant to Section 11(c)
of the Order.

The Administrative Law Judge found that, pursuant to Section 11(d) of
the Order, the Assistant Secretary has authority to make negotiability
determinations necessary to resolve the merits of the alleged unfair labor
practice herein. The Administrative Law Judge further found that the work
measurement program, as proposed, necessarily would have involved the
formulation of evaluation criteria designed to be used in rating the job
performance of affected employees. Thus, as this would involve a basic
change in the terms and conditions of employment for such employees, the
Respondent had an obligation to negotiate concerning this subject. He
concluded that the Respondent, although indicating its uncertainty as to
the negotiability of the Complainant®s proposals, did, in fact, negotiate
in good faith concerning such proposals. The Administrative Law Judge
further concluded that the Respondent had acted properly when it
implemented the work measurement program. In reaching this conclusion,
he noted that an impasse had been declared by the Complainant, that the
Respondent provided timely notice of its intention to implement the work
measurement program, that the Complainant had not sought the services of
the Federal Service Impasses Panel, and that the program as implemented
was consistent with the Respondent’s proposals during the course of the
negotiations. Thus, the Administrative Law Judge found that the Respondent
had not violated Section 19(a)(1) and (6) by its conduct during the course
of its negotiations concerning the work evaluation program or by the manner
in which it was implemented. He recommended, therefore, that the complaint
be dismissed.

The Assistant Secretary adopted the findings, conclusions and recommen-

dations of the Administrative Law Judge and dismissed the complaint in its
entirety.

A/SLMR No. 972

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

UNITED STATES DEPARTMENT OF THE TREASURY,
INTERNAL REVENUE SERVICE,
CLEVELAND, OHIO

Respondent

and Case No. 53-09512(CA)

NATIONAL TREASURY EMPLOYEES UNION AND
NATIONAL TREASURY EMPLOYEES UNION,
CHAPTER 37

Complainant
DECISION AND ORDER

On September 13, 1977, Administrative Law Judge Louis Scalzo issued
his Recommended Decision and Order in the above-entitled proceeding, find-
ing that the Respondent had not engaged in the unfair labor practices
alleged in the complaint and recommending that the complaint be dismissed
in its entirety. Thereafter, the Complainant filed exceptions with re-
spect to the Administrative Law Judge®s Recommended Decision and Order.

The Assistant Secretary has reviewed the rulings of the Administrative
Law Judge made at the hearing and finds that no prejudicial error was
committed. The rulings are hereby affirmed. Upon consideration of the
Administrative Law Judge®s Recommended Decision and Order, and the entire
record in this case, including the Complainant®s exceptions, | hereby adopt
the Administrative Law Judge®s findings, conclusions and recommendations.

ORDER

IT IS HEREBY ORDERED that the complaint in Case No. 53-09512(CA) be,
and it hereby is, dismissed.

Dated, Washington, D. C.
January 19, 1978

Francis X. Burkhardt, Assistant Secretary of
Labor for Labor-Management Relations
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RECOMMENDED DECISION AND ORDER
Statement of the Case

This proceeding was initiated ugon the filing of an-
unfair labor practice charge on October 19, 1976 by the
National Treasury Employees Union and National Treasury
Employees Union Chapter 37 (hereinafter referred to as the
Complainant or Union), against the Internal Revenue Service,
Cleveland District, United States Department of the Treasury
hereinafter referred to as the Respondent). A complaint
iled on December 23, 1976 alleges that the Respondent
violated Sections 19 @ (O and 19 @) (6) of Executive Order
11491 as amended (hereinafter referred to as '‘the Order™)
by @ refusing on September 15 and 16, 1976, to bargain
concerning methods or procedures Respondent intended to use
to implement a work measurement program; (2) refusing on
September 15 and 16, 1976, to bargain concerning the impact
of the work measurement program on affected employees; ()
unilaterally iqglementing the work measurement program on
October 1S, 1976; and (@) by refusing to meet and confer on
September 15 and 16, 1976, upon a prior re?uest by the Union
to negotiate the substance,” impact and implementation of
the work measurement program.

A Notice of Hearing on Complaint was issued by the
Regional Administrator, Labor Management Services Admini-
stration, Chicago Region. Pursuant thereto, a hearing was
held in Cleveland, Ohio. Both parties were represented by
counsel, and were afforded full opportunity to be heard,
adduce evidence, and to examine and_cross-examine witnesses.
Thereafter the parties submitted briefs.

Upon the basis of the entire record, including my
observation of the witnesses and their demeanor, | make the
following findings of fact, conclusions and recommendation. 1/

1/ Following the hearing Walter L. Kerr, a representative
of the Complainant, was deposed, and an affidavit dated
December 3, 1976, executed by Mr. Kerr, together with a letter
dated November 2, 1976 addressed to Mr. Kerr by Vincent L. Connery,
National President of the National Treasury Employees Union,
were offered by counsel for the Complainant, over objection
interposed by counsel for the Respondent. These documents are
also deemed part of the record.



Findings of Fact
1. History of Negotiations

During the last week of April 1976, Donald Heidler,
Chief of the Audit Division, Internal Revenue Service,
Cleveland District, informed Thomas Cozzens, a Labor
Relations Specialist in the Cleveland District that there
would be a substantial decrease in clerical staff in the
District, but that there would be no diminution of work
load. It was anticipated that the reduction would impact
very heavily upon the Service Branch of the Audit Division
of the Cleveland District as the Service Branch was
responsible for the performance of clerical functions for
the Audit Division. 2/

An analysis of Service Branch operations was then in
process in order to initiate labor saving changes and a
redistribution of the workload. Mr. Heidler felt that there
would be an effect upon the bargaining unit, and for this _
reason he and Mr. Cozzens made arrangements for representatives
of the Respondent to meet with bargalning unit representatives
on April 29, 1976. Mr. Heidler, Mr. Cozzens, and Donald Mitgang,
an assistant to Mr. Heidler, represented management. The
bargaining unit was represented by Walter Kerr, Chaiman of
the NTEU Joint Council, and John Risacher, the NTEU Steward
for the Audit Division Service Branch.

Mr. Heidler advised the Onion representatives of the
reduction in the clerical staff and of the need for a number
of changes. In this regard it was brought out that a work
measurement program, involving recordation of time spent
on Service Branch cases was being considered for implementation
as one proposed change. It was made clear that the Respondent

2/  With exceptions_not pertinent_here, the Union is _
the exclusive representative of professional and non-professional
employees in the Cleveland District.
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wanted to bring the Union into deliberations concerning all
of the proposed changes at an early point in order to have
the benefits of the Union®s views and recommendations. The
record reflects evidence that at the outset the Respondent
expressed willingness to listen to the Union®s views relating
to the methodolgy to be employed in implementing the work
measurement element of changes proposed.

In response to the announcement the Union requested
that they be supplied.with specific information concerning
all of the changes proposed. Mr. Heidler promised to supply
a list. By memorandum dated May 13, 1976, the Union was
apprised of the full range of changes in more detail.

(Joint Exhibit 1).

The May 13, 1976 memorandum detailed thirty separate
proposed changes relating to the entire Audit Division.
Only seventeen of those pertained to the Service Branch,
and of the seventeen only two (items ) and (7)) related
the proposed work measurement program.

In response to the many changes outlined in the May 13,
1976 memo, the Respondent was advised by letter dated
May 17, 1976, signed by Walter L. Kerr, that the Union wished
to negotiate, '‘the substance, impact, and implementation or
the proposed changes...set forth in the memorandum. . .dated
May 13, 1976."" The Respondent was also requested to supply
additional information. (Respondent Exhibit 1).

On the same day (May 17, 1976) Thomas Cozzens phoned
Walter Kerr to discuss the Union"s request, and announced a
desire to meet with Union representatives concerning all of
the proposals although some of them were deemed non-negotiable
under the provisions of the Order. On the same date the
information requested by the Union was supplied.

K74 Item (6) related to the "establishment of specific
work guidelines to effectively evaluate clerical operations,
and Item (7) pertained to the "establishment of a procedure
to record time on cases, primarily related to the closing
operation-"’
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On May 19, 1976, another meeting was held. The
Respondent was represented by Mr. Heidler, Mr. Mitgang,
and Mr. Cozzens. The Union was represented by Mr. Kerr
and Mr. Risacher. At this meeting Mr. Heidler went over
each of the thirty items listed on the May 13, 1976 memo,
and discussed them. Union representatives_stated that
they would like to have the views of bargaining unit
members, and management advised the Union that it planned
to hold a meeting of all Audit Division Service Branch
employees on May 25, 1976. Mr. Risacher was invited to
attend as the Union representative. Mr. Kerr advised
that he then had a much better idea of the proposed changes
and that he_would discuss the_changes with Respondent-”s
representatives after conversing with bargaining unit
employees. The Union was asked to submit their proposals
by May 28, 1976, if they felt formal negotiations were
necessary. The Union agreed to do so. During this May 19,
1976 meeting the work_measurement program was specifically
discussed with the Union.

On May 25, 1976, Mr. Heidler conducted the scheduled
meeting with Audit Division Service Branch employees. The
May 13, 1976 memorandum was discussed insofar as it related
to Service Branch employees. Following the presentation by
management, an opportunity for questions, discussion, and
comment was provided. This meeting was scheduled so as to
conclude at the beginning of the lunch hour so that employees
of the Service Branch could discuss the May 13, 1976
m$$granpum with Mr. Risacher outside the presence of management
officials.

On June 2, 1976, another meeting was held. This meeting
was attended by Mr. Kerr and Mr. Risacher on behalf of the
Union. Mr. Heidler, Mr. Cozzens and Mr. Miller, an assistant
to Mr. Heidler, represented management. It was agreed that
the Union would negotiate further on the work measurement
program and a proposal to install partitions between the
desks of certain employees. £/ The Union agreed to all

4/ See Joint Exhibit 1. The proposal relating to the
installation of partitions and proposals other than the work
measurement Erogram are not relevant, except to indicate
that the work measurement program was only one of many
Service Branch changes advanced for consideration.

other changes proposed for the Service Branch. Confirmation
of the agreement reached at this juncture, and residual
issues _relating to the work measurement program and proposed
partitioning is reflected in Respondent Exhibits 2 and 3.

The next meeting occurred on July 13, 1976. Mr. Risacher
represented the Union and Mr. Cozzens and Mr. Miller represented
management. At this meeting agreement was reached on the
issue relating to partitioning, thus leaving the work measure-
ment program as the only area of concern not ironed out in
negotiations.

At a July 28, 1976 _meeting, the work measurement program
was presented to the Union in its final proposed form.
(Joint Exhibit 2). Mr. Fox and Mr. Risacher represented the
Union at the meeting, and Mr. Heidler, Mr. Mitgang and
Mr. Cozzens represented management. Sample copies of the
forms to be utilized were made available with the explanation
that they were subject to change based upon negotiations
with the Union. Again, the Union requested that the views
of bargaining unit members be obtained. Management advised
that another meeting with Service Branch Employees would be
held on August —4,-1976, arid that Mr. Risacher would be
invited to attend. The Union agreed to this procedure.

As finally presented, the program was designed to
obtain the average times needed to perform Service Branch
work operations. Statistics sought were to be used to
plan work, overtime use, bud%et requirements, and personnel
needs. It was anticipated that the program would locate
bottlenecks, determine the need for personnel shifts,
develop a records system to help determine the nature of
employee performance, and ascertain reasons for employee
deficiencies.

On August 4, 1976, a series of separate small group
meetings were held with Service Branch employees. A Union
representative attended each. Mr. Heidler made a presentation
at each meeting, and provided employees with an opportunity
to pose questions and make suggestions.



On August 16, 1976 two meetings were held by Audit
Division management and the Union. During the morning
Mr. Fox, Mr. Kerr, Mr. Risacher met with Mr. Heidler,
Mr. Mitgang, Mr. Miller, Mr. Cozzens, and Ms. Betty Nelson,
Chief of the Service Branch. During the afternoon
Mr. Fox and Mr. Kerr again met with Mr. Cozzens. Management
raised questions concerning the negotiability of the work
measurement proposal under the order, but agreed to negotiate
the issue of how the program would impact upon Service
Branch employees.

In this regard the Union objected to the use of names
on forms designed to indicate time spent on work performed,
and to the utilization of the forms as an element in performance
evaluation determinations. The Union also expressed particular
concern over the possibility of Respondent imposing work
production quotas.

At the meeting on August 16, 1976, and at prior meetings,
the Union was informed that the work measurement program
would not be utilized to establish specific work quotas or
goals, and that Service Branch employees would not be
compared to each other on the basis of reports submitted.

As a result of a failure to reach agreement on August 16th,
the Union, on August 20, 1976, made a formal request to
negotiate "the substance, impact and implementation”™ of the
program.  (Joint Exhibit 3). In a letter dated August 23, 1976,
addressed to the Union, Respondent requested that the Union
forward specific proposals. (Joint Exhibit 4). Fox and
Mr. Cozzens discussed ground rules for the negotiations on
the same day. Six specific proposals (articles) all relating
to "implementation”™ of the work measurement program were
received by management on September 9, 1976. Joint Exhibit 7).
Arrangements were made to discuss these proposals on
September 15, 1976.

2. Union Proposals Negotiated

The-meeting on September 15, 1976, was attended by
Mr. Reed, counsel for the Complainant, who acted as chief
spokesman for the Union. He was accompanied by a number of
other Union representatives. Mr. Heidler represented a
team of management negotiators.

At the outset of the meeting Mr. Heidler responded

to the Broposals by stating a general objection of non-
negotiability under the provisions of the Order, but he
also stated that management was willing to listen to Union
representatives and consider each of the proposals.

Article (@ would have modified the purposes of the
work measurement program in that the stated purposes of the
program were limited by the terms of the article to, %?
establishment of relationships between volume of work done
and output of man hours to do the work; and (©) to identify
problem areas, and assist employees in overcoming problems.
ﬁ?om are Joint Exhibits 2 and 7). Article (2 also questioned
the basic thrust of the program by reguiring a count of work
units without inclusion of a report of hours spent on work
activities. At the September 15, 1976 meeting Mr. Heidler
expressed the view that the basic purposes of the program
should remain unchanged.

With respect to Article @) Mr. Heidler conceded
that the phrase, ''statistics maintained..._will not be used
as quotas, allocations or specific amounts of work that
must be completed,”™ was not objectionable in principle 5/
but that the phrase indicating that statistics would be
"maintained by the Employer for the purpose of forecasting
and monitoring aspects of work planning control programs
should be deleted as the purpose of the program should
instead, be inferred from a revised Article @.

Article (@), relating to the content of proposed
Weekly Reports and Daily Tic Sheets, to be executed by
Service Branch employees was designed to delete the requirement
that employees identify themselves on such forms, and to

5/  This concession was significant in nature in
view of the fact that key elements of the program as
proposed could easily have been construed as a program
designed to develop work quotas.



insure that statistics would 'not be accumulated in such

a way as to identify the work product of any individual
employee.” The Respondent insisted that such reports

would have to identify specific individuals. This Article
became a major continuing area of disagreement due to

the Union®s_insistence upon anonymity. The ultimate failure
%Eigegg}ﬁgtions stemmed primarily from disagreement over

Article , a statement that production records

(weekly and daily reports) would not be used to establish
individual quantity performance standards, and further

that such records would not be used to compare one employee
in the Audit Division Service Branch to another was accepted
almost in the form received. By agreement the phrase
production records™ would have been changed to "‘weekly
fur°er”S ~nd daily tallY Sheets." _Also, in_connection with
this Article Mr. Heidler again reiterated that documents
collected would not be used to establish guantity performance
standards. However, the Respondent continued to stress

that averages or statistics derived from the program would
be used as indicators” in the evaluation process. Mr. Heidler
stated further that he was in agreement with the second
sentence of Article () which would have operated to prohibit
the use of weekly and daily reports to compare one employee

m the Service Branch to another.

Article (6), a statement that production records 6/
would not be utilized by the Respondent in making performance
evaluations, was questioned by Mr. Heidler in that it was
intended that the statistics would be used in the evaluation
of employees without comparisons. He admitted that the
program was a ‘‘motivational tool.” Mr. Heidler referred to
the inadequacies of the evaluation system being used, and
indicated that the work measurement program would provide
objective measured indicators of performance for the purpose
of employee evaluation.

6/ As was the case with Article 5, the parties agreed
to change the term '¥g0duct|0n records” to "weekly reports
and daily tally sheets.™

The parties adjourned on September 15, 1976, with the
hope that agreement would be reached on the next day. On
September 16th, the Union conceded to a degree by agreeing
generally that Article (@ conform to the Respondent®s view
relating to the purposes of the program, and Article ()
was withdrawn. Again, Mr. Heidler articulated the previously
stated opinion that all proposals were non-negotiable.
However, despite this statement, a draft of a letter to the
Union was exhibited to the Union as Respondentls proposal
or counterproposal to the six specific articles considered
on September 15, 1976. (Joint Exhibit 8). This letter
incorporated key elements of the Union®"s position. The
purposes of the program were spelled out in the draft,
namely, to provide a system of counting units processed, and
recording hours by individual employees in each phase of
Service Branch operations; to establish relationships between
work output and man-hours; to help Service Branch management
in planning; to determine the efficiency of operations; to
assist managers in the evaluation of employees; and to inform
management of problems that arise in the workflow.

Thefproposed letter made assurances that statistics
derived from the system would not be used as quotas,
allocations, or specific amounts of work that must be
completed, or to compare one employee iIn the Audit Division
Service Branch to another. It stated: ‘“'managers will use

the records maintained as one of the many resources to
evaluate their employees. The program will help to indentify
superior performance, as well as performance which requires
improvement, and will assist managers in rewarding deserving
employees and assistin% employees to reach their_full potential
in the Audit Division Service Branch.” Negotiations on
September 16, 1976 were concluded with the draft letter being
offered as the Respondent®s proposal and the Union declaring
an impasse iIn negotiations. At this point the Union left

the bargaining table. (Ir. 248). The draft letter was
subsequently modified and as modified was sent to Mr. Fox on
September 23, 1976. (Joint Exhibit 9). The letter indicated
that the work measurement program as 8resented to the Union,
would be implemented on October 18, 1976.



on September 24, 1976, counsel for the Complainant
wrote to the Commissioner of Internal Revenue requesting an
agency determination of the negotiability of the six proposals.
Apparently the Union intended to seek a determination of
negotiability under the provisions of Section 11(c) of the
Order. This procedure was not pursued further.

3.« Implementation

On October 18, 1976, the work measurement program was
partially implemented in that employees began submitting
data to their group managers. The collection of data was
not complete as of the date of the hearing. The program
implemented was identical to the one origlnally ﬁroposed,
as modified by Union demands incorporated into the Respondent s
September 16, 1976 counterproposal.

Although the record reflects that statistics supplied
by employees might be used by Service Branch managers to
compare one employee in the Service Branch to another, the
Respondent introduced evidence that raw statistics would not
be utilized in this manner. It was also _established that
such an abuse would contradict the official position taken
bﬁ the Respondent, and could as a result, be a basis for
the issuance of a reprimand to any supervisor responsible
for such a comparison. 7/

7/ The Complainant introduced some evidence to show
that such an abuse had in fact occurred in one isolated
instance; however the evidence in this regard was inconclusive.
Mr. Heidler testified that managers could duplicate the
program on their own without the assistance of work measurement
reports; and there was no clear showing that the daily or
weekly reports submitted actually comprised the basis of the
comparison reportedly made.

104
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4. Application of Multi-Distri“ct Agreements

The parties stipulated that Multi-District Agreement 11
(Joint Exhibit 13) , covering Service Branch
among others, was In effect from August 3, 1974 through
November 7, 1976. Article 9, Section 4 of this agreement
provided a general prohibition against maintenance
statistics of the type generated by the ”ork eas«rement
program; however, the prohibition related only to statistics
concerning the performance of field enforcement officers.
°Joint Exhibit 13, at page 25). 8/ The prohibition was not
applicable to Service Branch clerical employees. 9/

8/ Article 9, Section 4 provided:

Al The statistics concerning field enforcement
officers® performance maintained by the Employer for the
purpose of forecasting and monitoring aspects of work
planning control programs will not be used as quotas,
allocations or as specific amounts of work that must be
completed.

B The tax enforcement results of individual field
enforcement officers (including reviewers and . tic
will not be accumulated and maintained as a regular statistic
in such a way as to identify the product of any individual
enforcement officer....

C Enforcement production records will not be used to
establish individual quantity performance standards. **
of the foregoing will be used to compare one field enforcement
officer with another.

9/ Counsel for the Complainant acknowledged that the
roposals advanced by the Union in this case were made
oecause of the absence of such coverage, and because of an
intent to extend Article 9, Section 4 protections to Service
Branch clerical employees.



Evidence in the record reflects that contract renewal
negotiations leading to the approval of Multi-District
Agreement 111 involved consideration of Article 9, as set
forth in Multi-District Agreement Il. Because of this
circumstance Respondent also asserts that elements of the
work measurement program were involved in negotiations

11”9 "Multi-District Agreement Ill, and that Respondent
should not be compelled to negotiate in two forums. 10/
However, the record does riot indicate that a purely 13cal
work measurement practice involving the Audit Division
Service Branch, Cleveland District, was a matter under
consideration during negotiations at the national level.
Moreover, there was no evidence introduced, to show that the
?8@g|a=ggﬂg waived the right to bargain over this specific

Discussion, Conclusions, and Recommendation
I«  The Jurisdiction of the Assistant Secretary

The Respondent argues that this case is not in the
proper forum, and that Complainant should have appealed
nf ~ab™r Relations Council under the provisions
nn the negotiability of Bpgﬁ%éépsogﬂgFag ePPESA”ag HSRES'on
negotiable by the Respondent.

by SeAHBRUTTEY ARd Ehe MRS SHR" AePERGEHATe dBoputhor Tzed
CoVncil® 11/ Section 11(di of the_Order provides
make

that the Assistant Secretary may _an initial negotiability
determination when required to do so in the context of an

10/ As a result of negotiations Article 9 was
eventually expanded. The language used iIn the expanded
version_does not operate to cover clerical employees of
the Audit Division Service Branch.

11/ Rules of the FLRC, Section 2411.21 et seg.

unfair labor practice proceeding involving an alleged
unilateral change in, or addition to, personnel policies
and practices on matters affecting working conditions,
where the acting party is charged with a refusal to consult
confer or negotiate as required under the Order.

Respondent claims that since the negotiability issue
arose in connection with negotiations. Section 11(c) is
applicable, and the exception provided in Section 11(d)
inapplicable. Authority cited by the Respondent for the
inapplicability of Section 11 (d) in this case is not at
all persuasive. Moreover, in a relatively recent case
involving a quite similar factual situation, the Federal
Labor Relations Council refused to permit initial review
by the Council under Section 11(c)(4) of the Order and the
Council®s rules of procedure. National Office, National
Border Patrol Council, National I&\S Council. AFGE and—
Immigration and Naturalization Service, Department of
Justice, FLRC No. 76A-47, (September 29, 1976), Report No.
114. The Council noted the following language from the
Report and Recommendations of the Federal Labor Relations
Council on the Amendment of Executive Order 11491 as Amended,
Labor Relations in the Federal Service, January 1975:

Where negotiability issues arise in the
context of such unfair labor practice
proceedings they are often inextricably
intertwined with disputed issues of fact
which must be resolved in order to arrive

at a conclusion concerning the motivation

of the parties. Such disputed issues of
fact are best resolved through the adversary
process of a formal hearing.

_The rule followed by the Council in the cited case is
succinctly stated in these terms:

[S]ince the instant case arises out of
an alleged unilateral change and involves
both claims of a refusal to bargain and
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related contentions as to negotiability,
the Assistant Secretary is empowered
under sections 6(a)(® and 11(d) to
exercise his authority.

The quoted language may be applied with equal force to
the facts presented iIn this case; therefore, it is concluded
that the Assistant Secretary has jurisdiction to make such
negotiability determinations as are necessary to resolve the
merits of this alleged unfair labor practice.

2. The Applicability of Section 11(a) of
the Order to Proposals Received by the
Respondent on September 9, 1976

Among other purposes, the work measurement program Yas,
designed to develop statistics relating to the time utilized
by individual employees to perform Service Branch work
operations; to provide a_data base for striking average time
utilized to perform Service Branch work operations; to
develop a records system to help determine objective evidence
relating to em?loyee performance; to provide management with
a "motivational tool"; to develop "indicators to be used
in employee performance evaluation; and to provide data needed
to ascertain the reason for employee deficiencies.

Section 11 (@ of the Order requires that an agency and a
labor organization that has been accorded exclusive recognition
shall meet at reasonable times and confer in good faith with
respect to personnel policies and practices and matters affecting
working conditions of unit employees. It is a well settled
principle in both federal and ﬁrlvate sector labor law, that
an employer may not lawfully change personnel policies, practices,
or working conditions without Ffirst providing the collective
bargaining representative with advance notice of the proposed
changes, and allowing it an _opportunity to negotiate concerning
the proposed changes. A failure to comply with these requirements
constitutes a violation of Sections 19(a) (O and 19(a) (6) of
the Order.
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It has been held that the institution of changes in
time_schedules_for the processing of _ _
working conditions within the meaning of Section i11(a), and
further_that such ch?n%g are a P?°Per_sub3ec* fzg
bargaining. National tabor Relations Hoard, A/SLMR No. 246.
Procedure used in evaluating employee™”also mvoives a =°""ion
of employment, and an activity may not change such a condition
without first affording the exclusive collective _b*r* n»
representative an opportunity to bargain concerning the change.
Federal Aviation Administration, National Aviagion;Facilities®

EXPeL LB AR LR ot ABPHEIEIR: dliE"ottice of MYestigdich)
A/SLMR No. 555.

The facts developed in this case clearly reflect that
the work measurement program, as proposed, would necessarily
have involved the formulation of evaluative criteria design
to be utilized in the rating of job performance of Se“ice
Branch clerical employees. In this regard the }
acknowledged that statistics gathered would be used to strike
time averages for various work activities, and that in due
course objective evidence of employee performance would be
determined by making reference to such averages. That is*
employee performance would be measured against these formulated
averacres In fact the Respondent specifically acknowledged
that the program was, in Respondent®s view, designed to provide
"objective" evidence of employee performance.

In a somewhat analagous factual situation involving the
imposition of a rule requiring an employee to maintain a log
of time away from his duty station on authorized union
business, the Assistant Secretary held that the ms
imposition of such a requirement involved a change m the
and conditions of employment. United States Air Force,
Kingsley Field,Klamath Falls, Oregon, A/SLMK No. 44j On the
basis of authorities cited, it must be condudedthatthe N
intended use of the work measurement program to strike averag
and develoD employee evaluation criteria, m the context
found in this case, involved a basic change in the terms and
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conditions of employment for Service Branch employees. 12/
Accordingly, the Respondent did have a mandatory obligation

to negotiate concerning this subject. 13/ Having reached

this conclusion, it is also determined that the work measurement
program generally, and the proposals received by the Respondent
from the Union on September 9, 1976, in particular, may not

be classified as a permissive or voluntary topic of bargaining
under Section 11(b) of the Order, nor a prohibited topic of
bargaining embraced within the retained management rights

clause found in Section 12(b) of the Order.

With respect to the contention that Respondent should not
be compelled to negotiate the substance of the work measurement
program at national level negotiations involving Multi-
District Agreement 1lIl1 and, at local level talks in the
Cleveland District, it is noted that the record is silent with
respect to the specific areas of concern that were pending
before national level negotiators, and that the record does not
reflect that the specific proposals In question were actually
on the bargaining table at the national level. More importantly,
there is no evidence that the Complainant waived Section 11@)
rights to bargain over this specific local issue. In Order

12/ Section 11 (@ limitations on the obligation to
8$g%ﬁigte may not be deemed applicable in the circumstances

12/ Although the Respondent stressed that the work
measurement program would not be used to set production goals
or work quotas, the facts brought out do indicate that the
program was in fact designed to produce statistics which
would be used as a standard to measure employee production.
In the absence of other Section 11(a) restrictions on
negotiability, union proposals relating to production goals

which an agency seeks to enforce are_negotiable under Section 11(a)

or the Order. Patent Office Professions! Association and
tJ.S. Patent Office, Washington, D. C., 74 FSIP 20, FLRC No. 75A-
13 (October 3, 1975), Report No. 85.

107
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to have an effective waiver or limitation restricting the
right conferred by Section 11(a) of the Executive Order to
negotiate, the waiver must be clear and unmistakable. NASA,
Kennedy Space Center, Kennedy Space Center, Florida, A/SLMR
No. 223; U.S. Department of the Navy, Naval Ordinance Station,
Louisville, Kentucky, A/SLMR No. 400; Veterans Administration,
xgtegsns Administration Hospital, Northport, New York, A/SLMR

3.  Whether Respondent Violated Sections X
19(@) (O and 19(a) () of the Order by
Refusing to Negotiate Concerning Proposals
Submitted to the Respondent .on September 9, 1977

Having determined that the Respondent has an obligation
to negotiate in good faith relating to the proposals received
from the Union, It is necessary to determine the exact nature
of this obligation.

The terms of the Union proposals clearly related to the
"implementation of the work measurement program.” This fact
is evidenced in the complaint itself.

AnY measure of management"s response to the Union"s
proposals must be gauged in the light of the fact that the
methodology to be used in implementing this program, was
placed in issue by the Union®s proposals, not the actual
decision to institute a work masurement program in the First
instance. However, the record reflects the fact that the
Union was also afforded opportunities to negotiate concerning
the _decision to initiate such a program in the first instance.
During the early stages of negotiations, Respondent was
uncertain of the negotiability of the work measurement scheme,
and out of an abundance of caution, and because of interest
in the position of the Complainant, as well as individual
bargaining unit employees, every effort was made to engage in
wide-ranging negotiations relating to the work measurement
program.
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Initially the concept was brought to the Union’s attention.
An opportunity for full discussion was provided to the Union
on April 29, 1976. Thereafter, at the request of the Union
additional information was sugplied by the Respondent. An
opportunity to negotiate the basic concept involved in the
work measurement program was also provided to the Union on
May 19, 1976. On May 25, 1976 both the Union and bargaining
unit members were afforded an opportunity to discuss the
subject in detail, and question Respondent®s position. On
June 2, and July 13, 1976," additional bargaining sessions
occurred. Agreement was reached on a number of chan

e
proposals advanced by Respondent, but not on the WOFE measurement

program. Up to this point the Union was aware that the
program would involve employee recordation of time spent on
Service Branch work activities.

On July 28, 1976 complete details relating to the program
were presented to the Union together with an opportunity to
negotiate in depth concerning the proposal. However, again
the Union sought the views of bargaining unit members. On
August 4, 1976 Respondent"s detailed work measurement proposal
was exposed to discussion and questioning at meetings
attended by a Union representative and bargaining unit members.

On August 16, 1976 the Union was provided with an
opportunity to negotiate concerning implementation. The
record also evidences the fact that on this date the Respondent
participated in discussions concerning the wisdom of initiating
such a program in the first instance. However, the main
thrust of the Union®"s objections related to the methodology
to be followed in implementation of the program.

Thereafter, the Union submitted its proposed *“‘Memorandum
of Agreement” consisting of six separate articles. Subsequent
negotiations on September 15, 1976 resulted in significant
concessions by the Respondent, and on September 16, 1976, the
Respondent offered a counterproposal in the form of a letter
which incorporated these concessions.

Although Respondent indicated uncertainty concerning the
negotiability of the Union"s proposals at the outset of
negotiations, and although on September 16, 1976, Respondent
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did declare that the Union proposals were technically non-
negotiable, Respondent never refused to negotiate concerning
these proposals to the degree demanded by the Union. That
is, the Respondent negotiated in good faith on the subject
of implementation and impact of the work measurement program.

The complaint filed in this case completely ignores
the pattern of negotiations which occurred prior to
September 15 and 16, 1976/ and it completely ignores the
facts with respect to negotiations sought and obtained by
the Union on September 15 and 16, 1976. In fact the concessions
obtained by the Union on September 16, 1976, in the form of
a counterproposal made by the Respondent, were the result of
an extended pattern of negotiations which began on AprxX 29,
1976. However, the Respondent®s counterproposal was met by
the Union declaration of impasse, and by the Union s dis-
continuance of negotiations. There is no proof that the Onion
ever submitted a revised agreement of its own setting forth the
Union®s version of concessions made by the Respondent/ and
the Union"s position; or that it suggested an alternative
method of implementation after receipt of the Respondent s
counterproposal on September 16, 1976. Moreover, a review
of the evidence convinces that whatever Respondent may have
said concerning the negotiability of the Union"s proposals,
and however the parties characterized their own conduct, what
actually took place did in fact satisfy Respondent®s obligation
to negotiate. NASA, Kennedy Space Center, Kennedy Space Center”
Florida, A/sSLMR No. 223; United States Department of
Treasury. Internal Revenue Service, Chicago District, a/SL-IR
jto 711. petition for review denied, FLRC Ho. 76 126
(February 15, 1977), Report No. 122; 0 ffice of Economic
Onnortunitv. Region V, Chicago, Illinois, A/SLMRNo. 251,
Decision of Administrative Law Judge at p. 10.



At the conclusion of the September 16, 1976 meeting, the
Union did not request another meeting. When a meeting has
been held, and the Union asks for no further meeting, because
it exhausted all it cared to discuss about the pending subject,
it should not be heard to complain that there was insufficient
negotiating. Internal Revenue Service, Fresno Service Center,
A/SLMR No. 489, Decision of the Administrative Law Judge,

PP- 13-14; Department of the Navy, Bureau of Medicine and
Surgery, Great Lakes Naval Hospital, A/SLMR No. 289.

Based upon the foregoing it is determined that the
Respondent did not, as alleged, violate Sections 19 @ QO
and 19(a) (@) of the Order by (@) refusing to bargain
concerning methods and procedures Respondent intended to use
to implement the work measurement program; (2) refusing to
bargain concerning the impact of the program on affected
employees; and () refusing on September 15 and 16, 1976,
to negotiate the substance, impact and implementation of the
program.

4. Whether Respondent Violated Sections 19(a)(1)
and 19(a)(®) of the Order by Unilaterally
Implementing the Work Measurement Program after
the Union Declared Negotiations to be at Impasse

The Complainant contends that implementation of -the -
work measurement program on October 18, 1976, after the
Union"s declaration of impasse, violated Sections 19(a) (@
and 19 (@ (6)- -

The record reflects that the Union"s declaration of
impasse was followed one week later by a letter addressed to
the Union for the purpose of announcing an intention to
implement the program on October 18, 1976. (Joint Exhibit 9).
As was noted, this letter incorporates certain significant
concessions agreed to by management as a result of prior
bargaining. The program was implemented as proposed except
for the concessions agreed to by the Respondent in the
September 23, 1976 letter.
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The Assistant Secretary has hald that agency management
violates its obligation to meet and confer under the Order
when it unilaterally changes those terms or conditions of
employment which are included within the ambit of Section
11 (@) of the Order. 14/ After articulating this general
rule the Assistant Secretary noted the following in -United
States Army Corps of Engineers, Philadelphia District:

However, in my judgement, after bargaining

to an impasse, that is after good faith
negotiations have exhausted the prospects of
concluding an agreement, agency management

does not violate the Order by unilaterally
imposing changes in terms or conditions of
employment which do not exceed the scope of

its proposals made in the prior negotiations,
so long as appropriate notice is given to the
exclusive representative as to when the

changes are intended to be put into effect

in order to afford the exclusive representative
ample opportunity to invoke the services of

the (Federal Services Impasses Panel) at a time
prior“to the implementation of the changes.

The record herein discloses that the parties...
were-engaged in bona fide negotiations
concerning, among other things, the matter
involved in the May 1974 change and that
they had reached an impasse in those
negotiations on March 4, 1974, some two
months prior to the change. There also is
no dispute that the Respondent®s change in

14/ See e.g., General Services Administration, Region 3,
Public Buildings Service, Central Support Field Office, A/SLMR
No. 583; United States Army Corps of Engineers, Philadelphia
District, A/SLMR 673, petition for review denied, FLRC No.
76A-94 (February 25, 1977), Report No. 122.
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reporting time was consistent with,

its pre-impasse proposals which had been
rejected by the Complainant. Having
reached an impasse on March 4, 1974,
either of the parties herein was free

to seek the services of the Panel pursuant
to Section 17 of the Order. In my view,
Section 17 of the Order must be read
literally when it states that "either
party may request” [emphasis added] the
services of the Panel when an impasse m
negotiations has been reached.*.. e 15/

Here, the record is clear, the Complainant declared an_
impasse after extensive good faith negotiations. The Unions
brief at page 25 acknowledges that the services of the Federal
Services Impasses Panel were not requested by the Union,
although the Respondent provided nearly a month s notice of
the intended implementation. Lastly, the changes made {id not
exceed the scope of prior management proposals relating to the
work measurement program. In fact,, the proposals as implemented
were accompanied by certain constraints worked out by the
parties during negotiations. Therefore, the Respondent did not
violate Sections 19(a)(@ and 19(a)(6) of the Order by
implementing the work measurement program in the circumstances
outlined in this case.

RECOMMENDAT ION
Having found that Respondent has not engaged in conduct

violative of Sections 19(a)(1) and 19(a3_(6)_of the Order, 1_
recommend that the complaint herein be dismissed m 1its entirety.

LOUIS SCALZO
Administrative Law Judge

Dated: September 13, 1977
Washington, D. C.

LS: jp

15/ Supra note 14.

January 19, 1978

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
S OF DECISION AND ORDER CLARIFYING UHIT
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

U.S. ARMY MILITARY DISTRICT OF
WASHINGTON, FOB.T MYER, VIRGINIA
A/SLMR No.  973-————————omec -

This case involved a petition for clariiEicati°* ™ f ~"1976
the Activity-Petitioner (MDW) seeking toclar vy
reorganization at the MDW, Wage Grade employees

who were administratively transferee

commissary,
Support
exciusively recognized unit

(FETWU).

The Assistant Secretary concludedthat as"the 1976

involved the administrative trans e
employees in the existing Rather, the

relationship had been establis r"mm<!Isarv Waee Grade employees re-
Assistan creta m d that . e _vely recognized unjt subsequent
maine w¥tﬁ?n %ﬁer}éE Hes exallstlng exclusweh// 8n= X no%egqlA

recoenized unit no ''successorship"

reco
to the administrative transfer to t “ f h Fort Myer Commissary
subsequent to the reorganization, the j fw other employees at

continued to share the same conmunity £ " func tions

in the
the MQW in_that_tnex continue _ pﬁ _ their worgin conditions,
same location with no substantial change in their wordin

immediate supervision and job contacts or personnel policies.

The Assistant Secretary found£“~her”~that recognized unit would
commissary employees in the FETWU Qf ncy operations. With
promote effective dealings an mDW*"s Civilian Personnel
regard to effective dealings,”e found th*the employees, and is
Office also services the TSA s Fort ? program of all civilian
responsible for the "ay™ ~ a* t t0 efficiency of agency operations,
employees it services-~ With respect inclusion cf the Wage
the Assistant Secretary n fFTWU"s exclusively recognized unit
Grade Commissary "P~y”~s Ln the >u of whose employees
would prevent fragmentation of the exi
are serviced by the same Civilian Personnel Office.

Accordingly, the Assistant Secretary ordered that the unit
represented exclusively by the FETWU be clarified consistent with
his findings.



A/SLMR No. 973

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

U.S. ARMY. MILITARY DISTRICT OF
WASHINGTON, FORT MYER, VIRGINIA

Activity-Petitloner

and Case No. 22-07956(CU)
FEDERAL EMPLOYEES AND TRANSPORTATION

WORKERS UNION, LOCAL 960,

LABORERS INTERNATIONAL UNION OF

NORTH AMERICA, AFL-CIO, MTC

Labor Organization

DECISION AND ORDER CLARIFYING UNIT

Upon a petition duly filed under Section s of Executive Order 11491,
as amended, a hearing was held before Hearing Officer Ralph R. Smith.
The Hearing Officer”s rulings made at the hearing are free from prejudicial
error and are hereby affirmed.

Upon the entire record in this case, the Assistant Secretary finds:

The Activity-Petitioner, hereinafter called MDW, filed a petition
for clarification of unit seeking to clarify whether, after a July 1,
1976, reorganization at the MDW, Wage Grade employees at the Fort Myer
Commissary, who were administratively transferred intact to the newly
created Army Troop Support Agency, hereinafter called TSA, are still
included within the exclusively recognized unit represented by the
Federal Employees and Transportation Workers Union, Local 960, Laborers
International Union of North America, AFL-CIO, MTC, hereinafter called
FEWU. 1/ In this regard, the MDW contends that as a result of the 1976
reorganization some 85 TSA Fort Myer Commissary Wage Grade employees are
no longer included in the existing exclusive bargaining unit which is
composed of some 288 Wage Grade employees at Fort Myer. On the other
hand, the FETWU contends that it still represents the employees in
question and that the TSA is a "‘successor™ employer.

1/ The FETWU was granted exclusive recognition on September 20, 1965 for

v?r F < n°nST r!iSOry MDW Wage Grade “ Pioyees assigned to Tort
f ria"nnal egg(!u;lons— Meat, cutters and meat cutter
helpers also were expressly exclu rom the unrt.

zations in the Washington™ D C/area mllitary °rgani-
housing, transportation akd personnel’se”icfs In addifi” At/ r°Vldes
responsible for the defense of the Nationll clpit” region?"” “ 2

Fort Myer‘‘commissary Illt signed to the

mission of managing the. commissaries worldwide® "rerecordl10* =1

use7b°enLCr N~ A

the Commissary became a tenant organization at Fort Myfr re°r8anization>

o —  e«¥*
Thus, pursuant to the reorganization T a—har%ggwgr% ef‘fecteé.
of a new command with a diffprpn® J e“"°yees came Mder the authority

marl1p(1):v_ver alltohcat_iTM Ills%hl__an d ’9\’\e’\hel ch)fin’% “ (!1 N 4 1ab
relations authori is ; °f comman abor
LerEh v n lattef regard, the Commissary officer ks

.5 reorganization, now has the authority to hire firl”’
approving”authorityrs labor-manasem™t agreements, with the TSA having

the CPO is responsible for employee recruiting and the

%E-crsai:':SH Lr-l9.-“:

VASANEIES 3t the MBR and are pa}/deB])F/7 I%ega%gepg)gpgwegﬂiggr Joo
n

vacanclies a
]
Sﬂn/e\ A n,I Anming particularl/\hat the
unit ¥ Find~hv* ~ employees.?
finc that™b nes1l e®tabllshed by the’reorganization! 2/“father

the existing exclusively reco

recognized unit after the administrativftrin™r of he fL ~ r 1ve17
Commissary of the MDW to the TSA. Thus, the evidence establishes that

2/ See Defense Supply Agency, Defense Property Disposal Office. Aherdpen
£ggng Ground, Aberdeen, Maryland, 3 FLRC 789, 802, FLRC No. 74A-22



after the reorganization the commissary employees continue to perform
the same job functions in the same location with no substantial change
in their working conditions, immediate supervision and job contacts
or personnel policies as before the reorganization. In view of the
continuity of most of the employment conditions applicable to these
employees, 1 find that the commissary employees continue, subsequent
to the reorganization, to share the same community of interest with
other unit employees located at the MDW who are represented by the
FETWU.

Also, 1 find that the retention of the commissary employees in
the FETWU"s exclusively recognized unit will promote effective dealings
and efficiency of agency operations. Thus, the evidence establishes
with regard to effective dealings t;hat the MDW"s CPO also services
the TSA commissary employees and is responsible for the day-to-day
labor relations program as it applies to all of the civilian employees
it services. With respect to the efficiency of agency operations, |
note that the continued inclusion of the Fort Myer Commissary employees
in the FETWU"s exclusively recognized unit will prevent fragmentation
of the existing unit, all of whose employees are serviced by the same
CPO.

Accordingly, 1 find that the Wage Grade commissary employees of the
Fort Myer Commissary have remained within the FETWU"s existing exclusively
recognized unit subsequent to the July 1, 1976, reorganization.

ORDER

IT IS HEREBY ORDERED that the unit sought to be clarified herein for
which the Federal Employees and Transportation Workers Union, Local 960,
Laborers International Union of North America, AFL-CIO, MTC, was accorded
recognition as the exclusive bargaining representative in 1965, be, and.it
hereby is, clarified to include in said unit the Army Troop Support Agency
Wage Grade employees located at the Fort Myer Commissary, Fort Myer, Virginia.

Dated, Washington, D. C.
January 19, 1978

— Francis X. Burkhardt, Assistant Secretary of
Labor for Labor-Management Relations

3/ cf. Army and Air Force Exchange Service, South Texas Area Exchange,

— Lackland Air Force Base, Texas, 6 A/SLMR 316, A/SLMR No. 669 (1976),
FLRC No. 75A-93 (1976), and Department of the Army, Military Traffic
Management Command. Military Ocean Terminal, Sunny Point, A/SLMR No.
877 (1977).
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January 27, 1978

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF THE TREASURY,
INTERNAL REVENUE SERVICE,
MILWAUKEE DISTRICT,
MILWAUKEE, WISCONSIN
A/SLMR No. 974

This case involved an unfair labor practice complaint filed by the
National Treasury Employees Union (NTEU) and NTEU Chapter 1, alleging
that the Respondent violated Section 19(a)(1) and (6) of the Order by
refusing to make available to a union representative the evaluation
materials pertaining to an employee who had been selected to be promoted.
The materials were sought in order for the NTEU to be able to represent
a non-selected employee in a grievance proceeding regarding the pro-
motion action. The Respondent declined to produce the materials in
question, contending at various stages of the proceeding that to do so
would violate the employee®s privacy, and also that the materials were
not necessary and relevant to the processing of the grievance.

The Assistant Secretary noted that the Complainant had sought the
evaluation materials in connection with the performance of its represen-
tational obligations, and found they are clearly necessary and relevant
to the effective processing of a grievance which questions the selection
herein. Although under the circumstances the mere removal of the candi-
dates®s name would not have protected his privacy, it was not established
that additional steps could not have been taken to conceal his identity
prior to the time the Respondent itself made future confidentiality
impossible by release of all the evaluations except that of the selected
candidate. Therefore, the Assistant Secretary found that the Respondent
violated Section 19(&)(1) and (6) of the Order by refusing to produce
materials necessary and relevant to the Complainant in performing its
representational duties.

The Assistant Secretary noted that a determination that material
sought is necessary and relevant, and that it could be sanitized to
protect the subject"s privacy, normally would result in an order to pro-
duce the material. In this case, however, as the Respondent had made
it impossible to conceal the subject"s identity, the issue was raised as
to what weight should be accorded an employee®s right to have his personnel
records kept private when this right conflicts with other rights, such as
an exclusive representative™s right to information necessary and relevant
to the performance of its representational functions? The Assistant
Secretary stated that in his view an individual"s right to privacy of his
records must be balanced against the conflicting rights in each case.



He noted that, here, the conflicting rights are broad and involve a
paramount public interest. In such a case, the mere identification
ot the subject of certain documents is not a violation of an individual®s

Pl_Jlfyajy so sisnificant as to bar disclosure of the material. The iden-
tified employee would still have the right to have the documents sani-

tized so as to omit any sensitive or damaging personal material.

The Assistant Secretary concluded that the instant case involves
several rights which are broad enough to warrant disclosure of the
subject s identity, including the right of an exclusive representative
to adequately perform its representational functions, as well as the
broad public interest in having the Federal government operate within
its merit promotion system so that qualified candidates are given
equitable treatment, while encouraging the use of nondisruptive grievance
procedures to resolve employee disputes.

Under these circumstances, the Assistant Secretary ordered the
Respondent to cease and desist from the conduct found violative and
to take certain affirmative actions.

A/SLMR No. 974

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF THE TREASURY,
INTERNAL REVENUE SERVICE,
MILWAUKEE DISTRICT,
MILWAUKEE, WISCONSIN

Respondent

and Case No. 51-3506(CA)

NATIONAL TREASURY EMPLOYEES
UNION AND NTEU CHAPTER 1

Complainant

DECISION AND ORDER

.. jhis “atter is before the Assistant Secretary pursuant to Regional
Administrator R. C. DeMarco"s Order Transferring Case to the Assistant
secretary of Labor in accordance with Section 203.5(b), 203.7(a)(4)

and 206.5(a) of the Assistant Secretary"s Regulations.

Upon consideration of the entire record in the subject case,
including the parties” stipulation of facts, accompanying exhibits,
and briefs, the Assistant Secretary finds:

no/ complaint herein alleges that the Respondent violated Section
19(@)(@) and (6) of Executive Order 11491, as amended, by refusing to
make available to a union representative the evaluation materials per-
taining to an employee who had been selected to be promoted. The
materials were sought in order for the Complainant to represent a
non-selected employee in a grievance.proceeding regarding the promotion



action. 1/ The Respondent declined to produce the materials in question,
contending at various stages of this proceeding that to do so would violate
the employee®™s privacy, and also that the materials were not necessary and
relevant to the processing of the grievance.

The undisputed facts, as stipulated by the parties, are as follows:

On June 16, 1975, a promotion certificate was issued for a GS-12
Revenue Agent position in an Area Office of the Respondent District.
Of the five candidates eligible for the position, only one, Gerald Bell,
was found highly qualified. He was selected. Thereafter, pursuant to
the parties” negotiated agreement, the Complainant was given a copy of
the promotion certificate and was informed of the cut-off score for the
highly qualified list.

One of the non-selected eligible candidates, Carl J. Konkel, filed
a grievance over the selection under the negotiated grievance procedure.
The Complainant requested the evaluation materials which had been con-
sidered by the ranking panel in connection with the performance of its
duty to represent the grievant. The Respondent supplied materials on
all individuals considered for the position but the selected candidate.
It declined to supply the materials relating to Bell, claiming that the
selected candidate"s materials could be readily identified even if his
name were deleted because the Respondent had been given the cut-off
score for the highly qualified list and the selected candidate was the
only one listed as highly qualified.

FINDINGS AND CONCLUSIONS

As noted above, the Complainant sought the evaluation materials in
connection with the performance of its representational obligations.
In fy view, such evaluation materials on a selected candidate are clearly
necessary and relevant to the effective processing of a grievance which
questions the particular selection involved. The Respondent®s argument
that the instant complaint should be dismissed because the grievance was
nevertheless processed without the materials sought hardly rebuts the
necessity or relevance of the materials involved. Although, as described
above, the mere removal of the candidate®s name would not have protected
his privacy, it has not been established that additional steps could not
have been taken to conceal his identity before the Respondent itself made
future confidentiality impossible by release of all the evaluations except

1/ In its brief, the Complainant contended specifically for the first

_ time that the deletion of parts of the evaluative material it received
concerning three other non-selected candidates constituted a separate
aspect of its unfair labor practice allegation. As this contention was
not raised at either the time of the filing of the charge or the com-

plaint in this matter, 1 find it unnecessary to pass upon such allegation
and, therefore, shall limit my decision herein to the allegation concerning

the Respondent®s refusal to submit any evaluation material concerning
the selected candidate, as alleged in the complaint.
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that of the selected candidate. T] Therefore, 1 find that the Respondent
violated Section 19(a)(1) and (6) of the Order by refusing to produce
materials necessary and relevant to the Complainant in performing its
representational duties. 3/

A determination that material sought is necessary and relevant, and
that it could be sanitized to protect the subject®s privacy, normally
would result in an order to produce the material. Here, however, it is
now impossible to conceal the subject®s identity. Thus, the issue is
raised as to what weight is to be accorded an employee"s right to have
his personnel records kept private when this right conflicts with other
rights, such as an exclusive representative™s right to information nec-
essary and relevant to the performance of its representational functions?

In my view, an individual®s right to privacy of his records must
be balanced against the conflicting rights in each case. Here the con-
flicting rights are broad and involve a paramount public interest. In
such a case, the mere identification of the subject of certain documents
is not a violation of an individual®s privacy so significant as to bar
disclosure of the material. The identified employee would still have
the right to have the documents sanitized so as to omit any sensitive
or damaging personal material.

The instant case involves several rights which are broad enough to
warrant disclosure of the subjectfs identity herein. Thus, involved are
the right of an exclusive representative to adequately perform its rep-
resentational functions as well as the broad public interest in having
the Federal government operate within its merit promotion system so that
qualified candidates are given equitable treatment, while encouraging the
use of nondisruptive grievance procedures to resolve employee disputes.

2] The Respondent’s argument that the material cannot be produced even if
necessary and relevant because of privacy considerations must be dealt
with in determining whether production can be ordered given the present
posture of this case. However, in my opinion, it is not a defense to
its initial refusal. In its response to the charge, the Respondent con-
ceded that it should have produced the evaluation at issue at the time
it produced the others because it had now precluded the possibility of
protecting the privacy of the selected employee. Thus, it stated:

Our analysis of the situation reflects that the union steward*s
request was appropriate and the material. . _should have been
provided with the other material on employees who were not
selected. | regret this was not done at the time, since to do
it now would obviously invade the privacy of the employee who
was selected.

3/ The Respondent contended that the instant complaint should be dismissed
because the Complainant could have obtained the desired information
directly from Bell. The question herein, however, is whether the Res-
pondent was obligated to provide the requested information, not whether
the Complainant could have obtained it through some other means.



In view of the foregoing, 1 shall order that, upon request, the
Respondent make available to the Complainant evaluation materials
regarding Gerald Bell used in connection with his selection for
promotion pursuant to a June 16, 1975, promotion certificate, which are
necessary and relevant to the Complainant®s processing of the grievance
of Carl J. Konkel, after removing therefrom any personal information of
a sensitive or damaging personal nature. 4/

ORDER

Pursuant to Section 6 () of Executive Order 11491, as amended, and
Section 203.26(b) of the Regulations, the Assistant Secretary of Labor
for Labor-Management Relations hereby orders that the Department of the
Treasury, Internal Revenue Service, Milwaukee District, Milwaukee
Wisconsin, shall: z

1. Cease and desist from:

Refusing to permit the National Treasury Employees Union,
Chapter 1, access to such documents and materials as are necessary and
relevant to the National Treasury Employees Union"s processing of a
grievance regarding the selection process for the GS-512-12 Revenue Agent
vacancy for which Promotion Certificate No. 152-75 was issued.

(©) In any like or related manner, interfering with, restraining,

or coercing employees in the exercise of their rights assured by"Executive
Order 11491, as amended.

Take the following affirmative actions ig e((j)rder to effectuate the

2.
purposes and policies of Executive Order 11491, as amended:

(@ Upon request, permit the National Treasury Employees Union,
Chapter 1, access to such documents and materials as are necessary and
relevant to the National Treasury Employees Union®s processing of a
grievance regarding the selection process for the GS-512-12 Revenue Agent
vacancy for which Promotion Certificate No. 152-75 was issued.

(b)) Post at its facility at the Internal Revenue Service,
Milwaukee District, Milwaukee, Wisconsin, copies of the attached notice
marked Appendix’ on forms to be furnished the Assistant Secretary of
Labor for Labor-Management Relations. Upon’receipt of such forms, they shall
be signed by the District Director, Internal Revenue Service, Milwaukee
District, Milwaukee, Wisconsin, and shall be posted and maintained by
him for 60 consecutive days thereafter in conspicuous places, including
all places where notices to employees are customarily posted. The
District Director shall take steps to ensure that notices are not altered,
defaced, or covered by any other material.

4/ None of the requested material was made part of the record in this case.
Therefore, 1 make no specific finding as to the form in which the material
should be submitted.
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C) Pursuant to Section 203.27 of the Regulations, notify

the Assistant Secretary,

in writing, within 30 days from the date of

this order as to what steps have been taken to comply herewith.

Dated, Washington, D. C
January 27, 1978

Francis X. Burkhardt, Assistant Secretary of
Labor for Labor-Management Relations



APPENDIX
NOTICE TO ALL EMPLOYEES
PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, as amended
LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE
We hereby notify our employees that:

WE WILL NOT refuse to permit the National Treasury Employees Union,
Chapter 1, access to such documents and materials as are necessary and
relevant to the National Treasury Employees Union"s processing of a
grievance regarding the selection process for the GS-512-12 Revenue
Agent vacancy for which Promotion Certificate No. 152-75 was issued.
WE WILL NOT in any like or related manner, interfere with, restrain, or
coerce employees in the exercise of their rights assured by Executive Order
11491, as amended.
WE WILL, upon request, permit the National Treasury Employees Union,
Chapter 1, access to such documents and materials as are necessary and
relevant to the National Treasury Employees Union®s processing of a

grievance regarding the selection process for the GS-512-12 Revenue Agent
vacancy for which Promotion Certificate No. 152-75 was issued.

(Agency or Activity)

(Signature)

This Notice must remain posted for 60 consecutive days from the date of
posting, and must not be altered, defaced, or covered by any other material.

If any employees have any questions concerning this Notice or compliance
with any of its provisions, they may communicate directly with the Regional
Administrator for Labor-Management Services, Labor-Management Services
Administration, United States Department of Labor, whose address is:
Federal Building, Room 1060, 230 South Dearborn Street, Chicago, Illinois
60604.
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January 31, 1978

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

INTERNAL REVENUE SERVICE and
IRS, ATLANTA DISTRICT OFFICE
A/SLMR No. 975 -

This case involved an unfair labor practice complaint filed by the
National Treasury Employees Union (NTEU) and its Chapter 26 alleging that
the Respondent Agency and the Respondent Activity violated Section 19(a)
@ and () of the Order by refusing to furnish information to the NTEU
which the latter sought as relevant and necessary for the processing of
a grievance filed under the negotiated grievance procedure.

The Administrative Law Judge concluded, with respect to the
Respondent®s complaint against the Activity, that the information sought
was relevant and necessary to the processing of the grievance and, there
fore, the Respondent®s refusal to furnish the information was violative
of Section 19(a)(1) and (¢6) of the Order. In reaching this conclusion,
the Administrative Law Judge found that this matter was not barred by
Section 19(d) because the request for information matter was not litigated
under the grievance proceeding, and that it was not rendered moot by the
production of the information by the Respondent under the Freedom of
Information Act subsequent to its refusal. The Administrative Law Judge
recommended dismissal of the complaint with respect to the Respondent Agency.

The Assistant Secretary adopted the Administrative Law Judge s
findings, conclusions and recommendations, noting particularly with
regard to the dismissal of the complaint as to the Respondent Agency
that it was neither alleged, nor does it appear from the record, that
the Respondent Agency by any specific act or conduct violated the Order.
Accordingly, he ordered that the Respondent Activity cease and desist
from the conduct found violative of the Order and that it take certain
affirmative actions.



A/SLMR No. 975
UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

INTERNAL REVENUE SERVICE AND
IRS, ATLANTA DISTRICT OFFICE

Respondents

and Case No. 40-7843(CA)

NATIONAL TREASURY EMPLOYEES UNION
AND NTEU CHAPTER 26

Complainants

DECISION AND ORDER

On September 19, 1977, Administrative Law Judge David W. Pelkey
issued his Recommended Decision and Order in the above-entitled proceeding,
finding that the Respondent Activity, Atlanta District Office, had engaged
in the unfair labor practices alleged in the complaint and recommending
that it cease and desist therefrom and take certain affirmative actions
as set forth in the attached Administrative Law Judge®s Recommended
Decision and Order. The Administrative Law Judge further found that the
Respondent Agency, Internal Revenue Service, had not engaged in violative
conduct and, therefore, recommended that the complaint be dismissed in
its entirety with respect to the Respondent Agency. The Respondent
Activity filed exceptions and a supporting brief to the Administrative Law
Judge s Recommended Decision and Order.

The Assistant Secretary has reviewed the rulings of the Administrative
Law Judge made at the hearing and finds that no prejudicial error was com-
mitted. The rulings are hereby affirmed. Upon consideration of the
Administrative Law Judge"s Recommended Decision and Order and the entire
record in the subject case, including the Respondent Activity"s exceptions
and supporting brief, 1 hereby adopt the Administrative Law Judge®s
findings, conclusions and recommendations. 1/

/ In agreement with the Administrative Law Judge®s recommmendation,
1 shall order that the complaint against the Respondent Agency be
dismissed. In this regard, I note particularly that the Complainants
filed no exceptions to this aspect of the Administrative Law Judge’s
recommendation and that they neither alleged in the complaint, nor
does it appear from the record, that the Respondent Agency, by any
specific act or conduct, violated the Order.

ORDER 2/

Pursuant to Section 6 (b) of Executive Order 11491, as amended, and
Section 203.26(b) of the Regulations, the Assistant Secretary of Labor
for Labor-Management Relations hereby orders that the Internal Revenue
Service, Atlanta District Office, shall:

1. Cease and desist from:

(@ Withholding or failing to provide, upon reouest by the
National Treasury Employees Union, Chapter 26, any infonnation relevant
to the processing of a grievance, which information is necessary to
enable the National Treasury Employees Union, Chapter 26, to discharge
its obligation as the exclusive representative to represent the interests
of all employees in the exclusively recognized unit.

@®) In any like or related manner interfering with, restraining,
or coercing its employees in the exercise of their rights assured by
Executive Order 11491, as amended.

2. Take the following affirmative actions in order to effectuate
the purposes and policies of Executive Order 11491, as amended:

(@ Upon request, make available to the National Treasury
Employees Union, Chapter 26, all information relevant to -the processing
o0 a grievance, which information is necessary to enable the National
Treasury Employees Union, Chapter 26, to discharge its obligation as the
-exclusive representative to represent the interests of all employees
in the exclusively recognized unit. 3/

(@) Post at its facility at the Internal Revenue Service,
Atlanta District Office, copies of the attached notice marked *‘Appendix
on forms to be furnished by the Assistant Secretary of Labor for Labor-
Management Relations. Upon receipt of such forms, they shall be signed

2l In view of the finding of a Section 19(a)(6) and 19(a)(1) derivative
violation and the remedial order herein, 1 deem it unnecessary to
find an indeﬁendent 19(a)(1) violation flowing from the same violative
conduct by the Respondent Activity.

3/ The record reveals that subsequent to the filing of the pre-complaint

; _ the Complainant, NTEU Chanter 26, obtained a copy of the
material at issue pursuant to a request under the Freedom of 1nfor-

mation Act. Therefore, 1 find it unnecessary to require production
of that specific material in the remedial order herein.



by the Director, Internal Revenue Service, Atlanta District Office,

and shall be posted and maintained by him for 60 consecutive days
thereafter, in conspicuous places, including all bulletin boards and

other places where notices to employees are customarily posted. The
Director shall take reasonable steps to insure that notices are not altered,
defaced, or covered by any other material.

© Pursuant to Section 203.27 of the Regulations, notify the
Assistant Secretary, in writing, within 30 days from the date of this
order as to what steps have been taken to comply herewith.

IT IS FURTHER ORDERED that the complaint, insofar as it alleges

that the Respondent Agency violated the Executive Order, be, and it
hereby is, dismissed.

Dated, Washington, D. C.
January 31, 1978

Francis X. Burkhardt, Assistant Secretary of

Labor for Labor-Management Relations
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APPENDIX

NOTICE TO ALL EMPLOYEES

PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, as amended

LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE

We hereby notify our employees that:

WE WILL NOT withhold or fail to provide, upon request by the National
Treasury Employees Union, Chapter 26, any information relevant to the
processing of a grievance, which information is necessary to enable
the National Treasury Employees Union, Chapter 26, to discharge its
obligation as the exclusive representative to represent the interests
of all employees in the exclusively recognized unit.

WE WILL NOT in any like or related manner interfere with, restrain, or
coerce our employees in the exercise of their rights assured by the
Executive Order.

WE WILL, upon request, make available to the National Treasury Employees
Union, Chapter 26, all information relevant to the processing of a grievance,
which information is necessary to enable the National Treasury Employees
Union, Chapter 26, to discharge its obligation as the exclusive repre-
sentative to represent the interests of all employees in the exclusively
recognized unit.

(Agency or Activity)

Dated: By:

(Signature) (Title)
This Notice must remain posted for 60 consecutive days from the date of
posting, and must not be altered, defaced, or covered by any other material.

IT employees have any questions concerning this Notice or compliance with
its provisions,mthey may communicate directly with the._Regional
Administrator for Labor-Management Services, Labor-Management Services
Administration, United States Department of Labor, whose address is:

Room 300, 1371 Peachtree Street, NE, Atlanta, Georgia 30309.



US. DEPARTMENT OF LABOR

Oppich op Administrative Law Judges

Suite 700-1111 20th Street, N.W.
Washington, D.C. 20036

In the Matter of:

INTERNAL REVENUE SERVICE;
1.R.S. ATLANTA DISTRICT
OFFICE,

- = Respondents, Case Mo. 40-7843(CA)

and

NATIONAL TREASURY EMPLOYEES
.UNION (NTEU CHAPTER 26),
Complainant.

STEVEN P. FLIG, ESQUIRE
Assistant Counsel

National Treasury Employees Union
Suite 930
3445 Peachtree®Street, N_E.
Atlanta, Georgia 30326
For the Complainant

PHYLLIS MAGRAM, ESQUIRE
General Legal Services Division,
Office of Chief Counsel
Internal Revenue Service
Washington, D.C.
For the Respondents

Before: DAVID W. PELKEY
Administrative Law Judge

RECOMMENDED DECISION AND ORDER

3 c°mPlaint filed on February 7, 1977,. Complainant alleged
t Respondents have engaged in violations of Subsections 19(a)
@ (ereafter 19(a)(@)) and 19(a)(®) (hereafter 19(a)(6)) of
Executive Order No. 11491, as amended, (the Order). By its
terms, 19(a)(1l) provides that an agency®"s management shall not
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interfere with, restrain or coerce an employee in the exercise

of the right, freely and without fear of penalty or reprisal,

to form, to join and to assist a labor organization; or to

refrain from any such activity. By its terms, 19(a)(6) provides
that an agency®s management shall not refuse to consult, confer

or negotiate with a labor organization by refusing to’meet with, at
reasonable times, and to confer with such an organization, in

good faith, with respect to personnel policies and practices

and matters affecting working conditions.

This matter arises out of Respondents®™ refusal to supply
Complainant with information requested during the course of
Complainant™s representation of an employee (Employee) in a
grievance attending Employee"s entitlement to an award.

A Notice of Hearing on Complaint issued on April 8, 1977,
and, on May 24, 1977, a hearing on the Complaint was conducted
in accordance with the provisions of 5 U.S.C. 554. At that hear-
ing, the parties submitted the following issues for resolution:

1) Whether Complainant has standing to bring an unfair labor
practice complaint against Internal Revenue Service.

2) Whether Complainant raised-the request-for-report issue,
and the relevance ana necessity of the report, under the negotiated
-grievance procedure.

3) Whether, if it be determined that the request-for-report
issue was raised under the grievance procedure, Complainant is
barred from pursuing that issue under the unfair labor practice
prgcedure by reason of the provisions of Subsection 19(d) of the
Order.

4) Whether the requested report is relevant and/or necessary
to the processing of the grievance involved herein.

5) Whether, by refusing to furnish Complainant with informa-
tion that was requested during the processing of the grievance,
Respondent violated Subsection 19(a) (6) in that Respondents refused
to consult, confer and/or negotiate in good faith with respect to
personnel policies and practices attending employee grievances.

6) Whether, by refusing to furnish Complainant with informa-
tion Claimant requested during the negotiated grievance procedure,
Respondents interfered with and restrained Employee in her right
to present her-grievance; interfered with her right fairly to be
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represented by Complainant; and interfered with Complainant s
obligation fairly to represent Employee.

7. Whether the
and 19(a)(®) are now moot because Employee was mailed a copy of
the requested report on the same day that Complainant filed the
informal unfair labor practice charge.

Such issues will be discussed and resolved in connection
with my consideration of the pertinent facts X find to be
established as a result of my examination and evaluation of the
entire record established herein. The facts found to be estab
lished follow.

Findings of Fact

1) On April 14, 1976, a Multi-District Agreement (MDA)
qoverned relationships between Internal Revenue Service (1.R.S.)
representing 56 district offices and National Treasury Employees
Union (NTEU) representing chapters holding exclusive recognition
in those district offices. 1.R.S. Atlanta District Office (ADO)
was one such office. Chapter 26 was one such chapter.

2) Article 9,
part:

Section 2, of the MDA provided, in pertinent

"Where it has been administratively
determined that an employee has
performed:

1. higher graded duties for 50%
or more of the previous 12 month
period,

2. in a manner which fully meets
the performance requirements of the
higher graded duties,
such performance will
by a Special

be recognized
Achievement Award."

3) Article 35 of the MDA covered grievances arising out of
interpretation and/or application of the terms of the agreement.
Section 3A provided that grievances could be
singly or jointly, or by NTEU on behalf of employees. Section 3G
gave grieving employees the right to be accompanied, represented
and advised by an NTEU steward at any stage of the proceeding.

issues relating to violations under 19(a)(1)

initiated by employees,

120
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4) Among ADO employee.positions were Employee Plans
Specialists. Such specialists occupied position-grade-levels
of GS-9, GS-11, GS-12, or GS-13. Occupants of the positions
reviewed profit-sharing, pension or similar employer-taxpayer
plans to determine whether, under the Internal Revenue- Code,
the plans qualified as tax-exempt trusts.

5) Guidelines for assignment of plans (cases) to specialists
at the four position-grade-levels were published in 1.R.S.
Manual Supplement 45G-218 (MS-218), January 24, 1975. Plans
were categorized by "probable™ case-grade-levels designed to
correspond to the position-grade—levels of specialists. Generally,
the guidelines contemplated (with decisional control being
exercised by specialists®™ supervisors) assignment of a GS-9 case
to a GS-9 specialist. Exceptions, for employee developmental
purposes, were contemplated. MS-218 directed that, after a
stated period, I1.R.S. regions submit reports that would be

designed to reflect information that included "the frequency and
reasons for any changes in the level of cases after being worked.
6) On January 8, 1976, and pursuant to MS-218, an ADO

Employee Plans Reviewer prepared a report for the ADO Employee
Plans/Exempt Organizations Division Chief. It covered the period
from February through December 1975. The report reflected a
review of 1011 cases processed to determine whether plans quali-
fied for tax exemption (determination cases) and 889 cases in-
volving on-site examination of plans (examination cases). All
cases had been processed by GS-9 through GS-13 specialists. The
reviewer reported 'grading changes™ in 33 of the 1011 determina-
tion cases and in 6 of the 889 examination cases. He reported
that 30 of the 39 changes arose out of "errors in initial grading
decisions”™ and that 22 of the 30 changes involved reduction in
case grades.

7) Between March 16 and 22, 1976, an ADO GS-9 Employee Plans
Specialist (Employee) represented to her Group Manager (supervisor)
that, based on her list of plans (cases)that the specialist pro-
cessed for the 12-month period following March 16, 1975, she
had performed duties at a position-grade-level above GS-9 for
more"than 50 percent of the period. She requested that she be
given a Special Achievement Award on the basis of such performance.
Her supervisor did not concur in the request.

8 On April 14, 1976, Employee and her union steward filed
a grievance(with her supervisor)under Article 35 of the MDA.
Therein, they alleged that she had satisfied the performance
requireirants for a Special Achievement Award under Article 9,
Section 2, of the MDA. They asked that she be granted the award.
This action constituted Step 1 of the prescribed grievance pro-
cedure .
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9) Step 1 was concluded by the supervisor®s denial of the
requested relief. The denial was based, in part, on the Group
Manager®s examination and "downgrading”™ of some cases that had
been processed during a 12-month period agreed upon by Employee
and the supervisor. The Group Manager concluded, in part, that
Employee had not performed "higher graded duties™ for 50 percent
or more of that period.

10) In a May 3, 1976, communication to the Group Manager,
Employee and the steward asked that she and/or he be furnished
with a copy of a report that had been prepared as required by
MS-218 and that the grievance be advanced to Step 3 of the
grievance procedure.

11) A May 21, 1976, communication to Employee and the steward
from her Division Chief referenced a May 13 Step 3 meeting
(attendees at which included Employee and the steward) and a
denial of her request for the award. Therein, he mentioned her
request i0r a copy of the MS-218 report and his denial of that
request. In connection with the denial, the letter contained
the following:

"1t was pointed out that the report did
not contain any employee identities nor
any information as to which grades
were changed. It is my opinion the

report is a management report and has
no. bearing or impact in the instant
grievance.”
12) At a June 1, 1976, Step 4 grievance meeting, Complainant”s

attorney requested a copy of so much of the report as reflected
the number of cases it covered and the number of cases on which
case-grade-levels had been changed after the cases were processed.
*he request was denied in the Assistant District Director”s

June 16 letter to Employee (through the steward). Therein, the
writer stated, in part:

"After serious consideration of this modi-
fication of your original request for

this report, 1 indicated that I feel this
information should not be released in any
form in that this is privileged informa-

tion and furthermore is not germane to
your grievance. This report does not
contain any employee or case names nor
any information such as how many GS-9
cases were changed to GS-11 or GS-12."

121
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13) On July 23, 1976,
1976, initiative to obtain a copy of the report under the
Freedom of Information Act, Commissioner of Internal Revenue
Service sent her a sanitized copy thereof.

- Discussion

Issue 1- Whether Complainant has standing to bring an unfair
labor practice complaint against Internal Revenue Service (1.R.S)

Resolution of this issue on its merits requires recognition
of the fact that, at the close of Complainant®s case-—in-chief
at the May 24, 1977, hearing, Respondents® attorney moved for
dismissal of I.R.S. as a party. The motion was bottomed on the
submissions that "NTEU has no recognition at the national level
of the I.R.S., and, furthermore, it has not souaht nor obtained
national consultation rights.” |In view of the fact that the
subject-matter of the motion had been incorporated as an issue
to be resolved on the merits, 1 elected to incorporate a ruling

on the motion in my determination of the issue on its merits.
On brief, at Page 3 thereof, Complainant describes its
status, as follows:

the National Treasury
is the exclusive repre-
in separate units

"the Complainant,
Employees union
sentative of employees
located in each of the 56 of I1.R.S." 58
District offices. 2/ The NTEU and 1.R.S.
have in effect a Multi-District Agreement
(herein called M.D.A.) which covers
employees™ in each of the 56 District
offices". (Footnotes omitted)

on brief and at Page 24, Complainant acknowledges
it "did not have exclusive recogni-
but submits that

Further,
that, at all pertinent times,
tion with the 1.R.S. on a nationwide basis,"
the M.D.A. was negotiated at the national level on behalf of the
district offices. On the basis of the submission. Complainant
proposes that a refusal to furnish information relative to a
grievance, the procedures attending which are governed bv the
M_.D.A., properly qualifies I.R.S. as a party.

I find the proposal to be without merit. Rather, 1 find
that Respondents® posture on brief, supported by citation of
A/SLMR decisions | consider to be controlling herein, as

and as a result of Employee"s May 15,
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dictating the finding that Complainant has no standing to
maintain this unfair labor practice litigation against Internal
Revenue Service.

Conclusion: Complainant has no standing to bring -an unfair
labor practice complaint against Internal Revenue Service.

Conclusion: Internal Revenue Service 1is not a proper party
in this matter and must be dismissed therefrom as a Respondent..

Conclusion: Atlanta District Office is the proper party
Respondent herein.

Issue 2: Whether Complainant raised the request-for-report
issue, and the relevance and necessity of the report, under_the_
negotiated grievance procedure.

Uncontroverted testimony at the hearing and documentation
relied on by the parties establish, and 1 have found, that
Complainant repeatedly requested a copy of the MS-218 report.
They establish that the requests were made during accomplishment
of the first three steps of the grievance procedure followed
in connection with Employee"s entitlement to the award.

However, 1 find no probatively persuasive evidence that
Complainant™s entitlement to a copy of the report was submitted
as an issue to be resolved pursuant to the grievance procedure.
Rather, 1 find that it was not so submitted. 1 consider the
following to be supportive thereof:

1) The April 14, 1976, grievance alleged that Respondent
had violated Article 9, Section 2, of the M.D.A. That section
involves the Special Achievement Award. It does not involve
the MS-218 report.

2) The Group Manager®™s April 28, 1976, Step 1 denial of
the grievance referenced no resolution of a grievance related
to MS-218 or the report issued pursuant thereto.

3 The May 3, 1976, appeal to Step 3 of the grievance pro-
cedure contained a request for the report but it reflected no
refusal of a prior request therefor.

4) The Division Chief"s May 21, 1976, Step 3~denial of the
grievance reflected his "consideration of the grievance filed
by you on April 14, 1976." That grievance required no resolution
of a report issue. The denial specifically noted that Employee
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had "grieved under Article 9, Section 2, of the Multi District
Agreement." Further, and with reference to the report, he
wrote that it had "no bearing or impact in the instant grievance."

5) The Assistant District Director"s June 16, 1976, Step
denial of the grievance reflected "the grievance filed by you
on April 14, 1976," and specified that "you charged violation
of Article 9, Section 2." Whereas the Assistant Director
mentioned that a request for the report "had.previously been
made under the negotiated grievance procedure ana. the Freedom
of Information Act,” he stated an opinion that the report was
not '‘germane to your grievance."

The foregoing is among the evidence that convinces me that,
during the processing of the grievance through Step 4, no proper
person considered the request for the report to be an issue to
be resolved under the negotiated grievance procedure.

Conclusion: Complainant did not raise the request-for-
report issue under the negotiated grievance procedure.

Conclusion: Complainant raised the request-for-report
issue during the negotiated grievance procedure.

I find that the record contains evidence -that- is suf#i-eiertt-
to support adoption of the proposition that Complainant raised
the relevance and necessity of the report during the negotiated
grievance procedure.

The aopeal to Step 3 challenged the Group Manager®s under-
taking to regrade cases that Employee had processed. It
indicated that the requirments of MS-218 had not been followed.
It noted that a report generated by MS-218 reflected 'the
frequency and reasons for any changes in the level of cases
being worked.”™ The foregoing was followed by a request for a
copy of the report.

The Division Chief"s Step 3 denial noted that, in connection
with his denial of the request for the report, he had "pointed
out that the report did not contain any employee identities nor
any information as to which grades were changed.”™ His opinion,
that the report was a "management report,” not bearing or
impacting on the grievance, is read as reflecting his having
considered the relevance and necessity of the report contents
to resolution of the grievance.
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The Assistant District Director"s Step 4 denial acknowledged
that Complainant®™s attorney had indicated that he believed that
so much of the report as contained "information indicating the
number of cases and the number of cases changed by review”
was relevant and necessary to proper prosecution of the grievance.

testified
and
Step 3

Respondent™s Labor-Management Relations Specialist
that she and the Division Chief discussed the relevance
necessity of the report to proper administration of the
aspects of the grievance.

Such evidence convinces me that, during the processing
of the grievance through Step 4, the relevancy and necessity of
the report to proper resolution of the grievance was brought
to the attention of Respondent.

Conclusion: Complainant raised the relevance and necessity
of the report during the negotiated grievance procedure.

Conclusion: During the negotiated grievance procedure.
Respondent was aware that Complainant considered information
in the report to be relevant and necessary to proper presenta-
tion of Employee®s grievance.

4

it be determined that the request-for-report
issue was raised under the'grievance procedure, Complainant is
barred from pursuing that issue under the unfair labor practice
procedure by reason of the provisions of subsection 19(d) of

the Order.

Issue 3: Whether, if

Resolution of this issue on its merits requires recognition
of the fact that, at the close of Complainant®s case-in-chief
at the May 24, 1977, hearing, Respondent"s attorney moved that
the Complaint be dismissed because Complainant had then failed
to meet the burden of proof to show that the Complaint was not
barred by 19(d). 1 elected to incorporate a ruling on the
motion in my determination of the issue on its merits.

In pertinent part, Subsection 19(d) reads, as follows:
"Issues which can be raised under a

grievance procedure may, in the dis-

cretion of the aggrieved party, be

raised under that procedure or the

complaint procedure under this

section, but not under both proce-

dures ."

123
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In effecting resolution of Issue 2, | concluded that
Complainant raised the request-for-report issue during the
negotiated grievance procedure and that it did not raise that
issue under that procedure. In the context in which 1 discussed
them in connection with Issue 2, 1 consider the distinction
between during and under to be decisionally controlling.
Accordingly, 1 find that the request-for-report issue was neither
litigated nor resolved pursuant to the grievance procedure.
Farther, 1 find._thai_ liLCcU does_not.bar_xe.solution of that
under an unfair labor practice complaint.

issue

The—findings—have not been- made without having- evaluated
Respondent®s position on brief: the issue cannot be considered
herein because Respondent®s refusal to supply Complainant with
requested information "has been raised through the negotiated
grievance procedure.”™ Respondent submits that:

” [w]lhile it is clear that one of the
issues in the grievance was whether
Ms. Smith was entitled to a Special
Achievement Award, it is equally
clear that other issues arose as to
* * * and whether the requested
reports were relevant and necessary
—for processing- the Smith grievance.""

In support of its position, Respondent cites Equal Employment
Opportunity Commission, A/SLMR No. 707 (1976), and Department
of the Army, U.S. Army Transportation Center and Fort Eustis,
Virginia, A/SLMR No. 681 (1976). Whereas each case supports
the proposition that the same subject-matter cannot be pursued
as a grievance and as an unfair labor practice, neither case”
presents a factual situation wherein a party challenged the fact
that the same subject-matter was so pursued. Herein, the fact
of submission of the request-for-report issue under the grievance
procedure has been challenged. Herein, 1 find, consistent
with the position of Complainant on brief, that the grievance
issue was whether Employee was entitled to a Special Achievement
Award and that the unfair labor practice issue is whether
%gspondent properly refused to give Complainant requested

ion.

informa-

Respondent also references Boston District Office, Internal
Revenue Service, A/SLMR No. 727 (1976). The factual situation
therein resembles the factual situation herein in that it
involved an activity"s refusal to furnish a union local with
information that the local felt was required properly to repre-
sent an employee in an adverse action situation. The Decision
and Order states, relative to that request-for-information issue:
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" * * * the issue was litigated before
the arbitrator at the advisory arbi-
tration proceeding; and the issue was
considered by the arbitrator and was
the subject of several rulings at the
hearing, as well as a written ruling
with respect to whether the Complainant
was entitled to certain of the material
sought.

" Thus, the—record- clearly reflects that
throughout the adverse action proceeding
the Complainant incorporated with the
merits of the case its asserted right to
material deemed necessary and relevant
to its role as the exclusive representa-
tive of Catania."

"Under the particular circumstances”™ of that case, 19(d) was
found to bar pursuit of the request-for-information unfair
labor practice complaint.

1 consider the "litigated issue" aspect of Boston as so
distinguishing—it-— from—t-he-instant matter "as to render it not
controlling herein. - 1 do not find that the request-for-report
issue was litigated during the grievance procedure.

Significantly, 1 find a Decision and Order, issued on
the same date Boston issued, to be controlling herein. In
Department of the Navy, Long Beach Naval Shipyard, Long Beach,
California, A/SLMR No. 728 (1976), it was determined that the ~
evidence established that the matter of access to the requested
documents was not made an issue in the grievance involved;
that the matter was not incorporated in or decided in the
grievance proceeding. Accordingly, 19(d) was found not to bar
proceedings under an unfair labor charge complaint.

Conclusion: During the presentation of its case-in-chief,
Complainant made a prima facie showing that the Complaint was
not barred by Subsection 19(d) of the Order.

Conclusion: Subsection 19(d) of the Order does not bar
processing of the request-for-report issue under the unfair
labor practice procedure.

Issue 4: Whether the requested report is relevant and/or
necessary to the processing of the grievance involved herein.

On brief, Respondent submits that the report is neither
relevant nor necessary. Factual support for the submission is
based on the proposition that record evidence includes that
which establishes that the report: 1) does not show how many of
any particular employee®s case grades were changed; 2) does not
reflect the number of cases that were reviewed; 3) does not cover
the period covered by the grievance; 4) does not reflect grade
changes according to grade level; 5) does not show how many cases
were changed by Group Managers; 6) does not contain accurate
statistics; and 7) does not contain information reasonably
required to determine whether Employee®"s Group Manager acted
discriminatorily or unjustly in effecting a review of Employee s
cases.

Legal support for the submission is based on the holdings
in Department of Defense, State of New Jersey, A/SLMR No. 323
(1973), and Agency Tfor International Development, Department
of State, A/SLMR No. 676, (1976).

On brief, Complainant submits that the report is relevant
and necessary to enable it properly to represent Employee during
the grievance procedures.- The submission is based on the
proposition that the report demonstrates that the grade-levels
initially assigned to cases processed by specialists are,
percentage-wise, more accurate than is the accuracy of the
grade-levels assigned to cases processed by Employee as the
result of the Group Manager®s grievance - oriented, post-pro-
cessing, review of Employee®s cases. Complainant proposes that
the report is relevant and necessary because it is supportive
of Employee®s claim of entitlement to the Special Achievement
Award.

1 determine that resolution of this issue requires answers
to the Tfollowing questions:

1) Is the nature of the information in the report reasonably
related to the subject-matter of the -grievance? (Is the report
relevant to the grievance?).

2) Is the nature of the information in the report reasonably
useful in, and properly applied to, resolution of the grievance?
(Is the report necessary in processing the grievance?).
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Crucial to the Step 3 and Step 4 denials of the grievance
was the determination that Employee was not entitled to the
Special Achievement Award because she spent but 27.3 percent of
her time on "higher-graded duties.”™ That percentage resulted,
m part, from the downgrading of a number of cases, after they
had been processed by Employee, by her Group Manager. The
report involves the number and percentage of cases of specialists,
including Employee, that were downgraded or otherwise regraded
by review personnel after they had been processed. 1 conclude,
therefore, that the nature of the information in the report is
reasonably related to the subject-matter of the grievance. The
former is relevant to the latter.

Essential to establishment of Employee®s position during
the grievance procedure is the need to establish, at a minimum,
that the regrading action taken by the Group Manager is incon-
sistent with and/or unsupported by regrading actions taken by
other reviewing personnel. 1 find it reasonable to adopt the
proposition that the contents of the report may satisfy that
need. 1 conclude, therefore, that the nature of the information
in the report is reasonably useful in, and properly applied to,
Fg%gé#tion of the grievance. The former is necessar{ in the

Whereas | respect the interpretation Respondent attaches to
the evidence it references, 1 do not accept that interpretation.
do not find that it bears on relevance or necessity. Rather,

1 find that it bears on the reliability and probative value of

the information in the report. Further, | read Department of

Defense as being supportive of the proposition that a union can-

not meet its grievance responsibility if it is refused certain

information but 1 read it as making no meaningful contribution

to the resolution of this issue. Still further, 1 read Agency
International Development as being persuasive herein only

it 1 adopt the opinions of Respondent®s personnel as to relevance

and necessity. 1 do not adopt those opinions.

Conclusion: The requested report is relevant and necessary
to the processing of the grievance involved herein.

~sue 5: “Whether, by refusing to furnish Complainant with
information that was requested during the processing of the
grievance, Respondent violated Subsection 19(a)(6) in that
Respondent refused to consult, confer and/or negotiate in good
faith with respect to personnel policies and practices attending
employee grievances. e
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On brief. Respondent proposes that the facts developed in
the record dictate a finding that the refusal did not constitute
a refusal prohibited by the Order. The proposal is based on
the submission that the report is neither relevant nor necessary
properly to process Employee®s grievance.

Heretofore, X have concluded that the report is relevant
and necessary properly to pursue Employee®s grievance. Accord-
ingly, 1 find Respondent®s proposal, as based on the submission,
to be without merit.

Respondent acknowledges, and Complainant submits, on brief,
that Department of State, State of Hew Jersey, A/SLMR No. 323
(1973); and Agency Tfor International Development, Department of
State, A/SLMR No. 676 (1976), stand for the proposition that,
if the information is relevant and necessary, management is
obligated to honor a union®s request therefor so that the
representative can police and administer so much of an agreement
as relates to representing an employee in a grievance proceeding.
Complainant™s identification with grievance matters is found in
so much of Subsection 10 of the Order as states:

*oxo* ot responsible for representing

the interests of all employees in the

unit * * *. The labor organization shall
be given the opportunity to be represented
at formal discussions * * * concerning
grievances, * * * *",

Conclusion: By refusing to furnish Complainant with informa-
tion that was requested during the processing of the grievance,
Respondent violated Subsection 19(a)(6) of the Order.

issue 6: Whether, by refusing to furnish Complainant with
information requested during the negotiated grievance procedure,
Respondent interfered with and restrained Employee in her right
to present her grievance; interfered with her right fairly to
be represented by Complainant; and interfered with Complainant®s
obligation fairly to represent Employee.

In its treatment of this issue on brief, Respondent
addresses factual, but not legal, considerations. 1 have
heretofore disposed of the merits of Respondent®s factual posi-
tion as to the relevance and necessity of the report. 1 have
rejected it.



- 15 -

Treatment of the legal considerations attending this issue,
initially, involves a determination as to whether Respondent®s
refusal interfered with and restrained Employee in her right
to present her grievance. 1 find controlling guidance in two
cases. In Department of the Navy, Long Beach Naval Shipyard,
Long Beach. California, A/SLMR No. 728 (1976), a respondent
failed to make available documents a committee used in evaluating
candidates for an open position. The documents were requested
during grievance proceedings. The failure to make the documents
available was determined to constitute a violation of Subsection
19(a) (1) of the Order. In General Services Administration, Region
3, A/SLMR No. 734 (1976), a respondent failed to make documents
available in a timely manner. The documents were requested in
connection with a contemplated grievance. Such a failure was
determined to constitute a violation of the subsection.

Controlling guidance in determining whether Respondent®s
refusal interfered with Employee®s right fairly to be represented
by Complainant is found in Department of Health, Education, and
Welfare, Social Security Administration, Kansas City Payment
Center, Bureau of Retirement and Survivors Insurance, A/SLMR
No. 411 (1974). In that case, a respondent refused’to make
requested machine utilization reports available. It was deter-
mined that such action inherently interfered with and coerced
the grieving employees in their right to have their exclusive
representative act for and represent their interests in the
grievances.

Controlling guidance in determining whether Respondent®s
refusal interfered with Complainant™s obligation fairly to
represent Employee is found in the cases referenced above and
in two additional cases. Department of Navy, Dallas Naval Air
Station, Dallas, Texas, A/SLMR No. 510 (1975), involved a
respondent®s refusal, during grievance processing, to make
requested information available. It was determined that the
refusal precluded the union from meeting its responsibility to
represent the interests of the grievingemployees. Department of
Defense, State of New Jersey, A/SLMR No. 323 (1973), held that
a labor organization cannot meet its responsibility to represent
unit employees”™ interests if it is prevented from obtaining
relevant and necessary information in connection with the pro-
cessing of grievances.

Conclusion: Respondent®s refusal to furnish the requested
information interfered with and restrained Employee in her right-
to present her grievance.
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Conclusion: Respondent®s refusal to furnish the requested
information interfered with Employee®s right fairly to be
represented by Complainant.

Conclusion: Respondent®s refusal to furnish the requested
information interfered with Complainant®s obligation fairly to
represent Employee.

Issue 7 : Whether the issues relating to violations under 19(a)
(@ and 19(a)(®) are now moot because Employee was mailed a
copy of the- requested report on the same day that Complainant
filed the informal unfair labor practice charge.

As | read its position on brief, Respondent addresses
the issue of whether, in view of the fact that Complainant
received a copy of the report, the issues herein have become
moot. Respondent submits that they have become moot.

I disagree. The pertinent issues herein are not resolved
by receipt of the report. The pertinent issues revolve around
the relevance of and the need for the report in connection wit
the grievance procedure, and the supportability of Respondent s
refusal to furnish the report upon request.

Further, Employee obtained a copy of the report as a result
of a request therefor under the Freedom of Information Act
(FOIA). FOIA obligates agency and department heads to furnish
information that is not exempt from disclosure under the statute.
FOIA is not concerned with, and it does not govern, refusal to
disclose information as an unfair labor practice under the Order.
At the same time, entitlement to information under the Order is
not governed by the guidelines under FOIA. Representatives
are entitled to information under the Order, as |1 read the
Order, if the information is, among other considerations, relevant
and/or necessary for the accomplishment of purposes, protection of
rights, and/or meeting of obligations under the Order.

On brief, Complainant submits that, if this matter be
considered moot, Respondent could refuse to furnish relevant
and/or necessary information to a representative and force
an individual to seek that information under FOIA. Such,
Complainant proposes, could render the representative ineffec-
tive in processing grievances and could impede "policing a
collective bargaining agreement. 1 evaluate the foregoing in
connection with so much of Page 17 of Respondent®s brief as
reads:
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"Upon determining, after due consid-
eration, that the union was not
entitled to the reports, management
informed the union of this and
supplied it with reasons and written
decisions. It is difficult to see
how the reasoned denial of informa-
tion to which the union was not
entitled would be an unfair labor
practice."

My evaluation results in my determination that Complainant®s
submission and proposal have merit and support a finding that
neither is this matter now moot nor are the consequences of
actions taken by Respondent de minimus in effect.

Conclusion: The issues relating to violations under 19(a)
(@ and 19(a)(®) are not now moot.

Recommendations

Upon the basis of the foregoing findings and conclusions,
1 recommend that the Complaint in Case No. 40-7843(CA) be dis-
missed as to Respondent Internal Revenue Service.

Having found that Respondent 1.R.S. Atlanta District Office
has engaged in conduct that is violative of Subsections 19(a) O
and 19(a)(6) of Executive Order 11491, as amended, 1 recommend
that the Assistant Secretary, to effectuate the purposes and
policies of that Order, adopt the following Recommended Order.

Recommended Order

Pursuant to Section 6(a) of Executive Order 11491, as
amended, and Section 203.26(a) of the Regulations, the Assistant
Secretary of Labor for Labor-Management Relations orders that
the Complaint in Case No. 40-7843(CA) be, and the same is hereby,
dismissed as to Respondent Internal Revenue Service.

Pursuant to Section 6(b) of Executive Order 11491, as
amended, and Section 203.26(b) of the Regulations, the Assistant
Secretary of Labor for Labor—-Management Relations hereby orders
that 1.R.S. Atlanta District Office shall:

1. Cease and desist from:
a. Withholding or failing to provide, upon request by
National Treasury Employees Union (NTEU Chapter®26) any informa-
tion relative to the processing of a grievance, which information
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is necessary to enable National Treasury Employees Union

(NTEU Chapter 26) to discharge its obligation as the exclusive
representative to represent effectively all employees in the
exclusively recognized unit.

b. Interfering with, restraining or coercing its employees
in the exercise of their rights assured by the Executive Order by
denying National Treasury Employees Union (NTEU Chapter 26)
information necessary to enable such labor organization, as the
exclusive representative, to discharge its obligation to repre-
sent effectively all employees in the exclusively recognized unit.

c. In any like or related manner interfering with, restrain-
ing, or coercing its employees in the exercise of their rights
assured by Executive Order 11491, as amended.

2. Take the following affirmative actions in order to
effectuate the purposes and policies of Executive Order 11491,
as amended:

m a. Upon request, make available to National Treasury
Employees Union (NTEU Chapter 26) all information relevant to
the processing of a grievance, which information is necessary
to enable National Treasury Employees Union (NTEU Chapter 26) to
discharge its obligations as the exclusive representative to
rep{esent effectively all employees in the exclusively recognized
unit.

b. Post, at its 1.R.S. Atlanta District Office facilities,
copies of the attached notice marked "Appendix"™ on forms to
be furnished by the Assistant Secretary of Labor for Labor-
Management Relations. Upon receipt of such forms, they shall be
signed by I1.R.S. Atlanta District Office Director and shall be
posted and maintained by him for 60 consecutive days thereafter,
in conspicuous places, including all bulletin boards and other
places where notices to employees are customarily posted. The
Director shall take reasonable steps to insure that such
notices are not altered, defaced, or covered by any other material.

c. Pursuant to Section 203.27 of the Regulations, notify
the Assistant Secretary, 1in writing, within 30 days from the
date of this order, as to what steps have been taken to comply
herewith.

t - C- c~-mt
] - J - Yy
David W. Pelkey \
Administrative Law Judge

Dated: September 19, 1977
Washington, D.C.
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NOTICE TO ALL EMPLOYEES APPENDIX
PURSUANT TO If employees have any questions concerning this Notice or
compliance with its provisions, they may communicate directly
A DECISION AND ORDER OF THE with the Regional Administrator for Labor-Management Services
Administ(ation, United States Department of Labor, «hose
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS address #s: Room, 300, 1371 Peachtree Street, N.E., Atlanta, ,A.,
30309.

and in order to effectuate the policies of
EXECUTIVE ORDER 11491, as amended
LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE

We hereby notify our employees that:

WE WILL NOT withhold or fail to provide, upon request by
the National Treasury Employees Union (NTEU Chapter 26) any
information relevant”to the processing of a grievance, which
information is necessary to enable the national Treasury Employees
Union (NTEU Chapter 26) to discharge its obligation as the exclu-
sive representative to represent effectively all employees in the
exclusively recognized unit.

WE WILL NOT in any like or related manner interfere with,
restrain, or coerce our employees in the exercise of their
rights assured by the Executive Order.

WE WILL, upon request, make available to the National
Treasury Employees Union (NTEU Chapter 26) all information
relevant to the processing of a grievance, which information is
necessary to enable the National Treasury Employees Union (NTEU
Chapter 26) to discharge its obligation as the exclusive repre-
sentative to represent effectively all employees in the exclu-
sively recognized unit.

(Agency or Activity)

Dated : By =

(Signature) (Title)

This Notice must remain posted for 60 consecutive days from the
date of posting, and must not be altered, defaced or covered
by any other material.



February 2, 1978

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

VETERANS ADMINISTRATION,
REGIONAL OFFICE,
HONOLULU, HAWALI

A/SLMR No. 976

This case involved an unfair labor practice complaint filed by the
Service Employees® International Union, Local 556, AFL-CIO, alleging
that the Respondent, Veterans Administration Regional Office, Honolulu
Hawaii, had violated Section 19(a)(1) and (2) of the Order by attempting
to restrict employee Maggie M. Sodergren from soliciting authorization
cards on behalf of a labor organization, and by reassigning her to a
new position in reprisal for her union activities.

The Chief Administrative Law Judge concluded that the Respondent
had not engaged in conduct violative of the Order. He noted that the
Respondent®s decision to reassign Sodergren was not motivated by anti-union
animus, but, rather, was based on a Grievance Examiner"s finding that she
should be transferred, and on Sodergren®s own request for a transfer as
part of that grievance remedy. He further found that the allegation that
the Respondent had attempted to restrict Sodergren from soliciting ~author-
ization cards was not contained in the pre-complaint charge and, thus,
was not properly a part of the complaint, but that, in any event, the
Complainant had failed to prove more than a de minimus violation in
this regard. Accordingly, the Chief Administrative Law Judge recommended
that the complaint be dismissed in its entirety.

Noting particularly the absence of exceptions, the Assistant
Secretary adopted the findings, conclusions and recommendations of
ghe the1c‘i Administrative Law Judge and ordered that the complaint be

ismissed.

A/SLMR No. 976

UNITED STATES

DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

VETERANS ADMINISTRATION,
REGIONAL OFFICE,
HONOLULU, HAWALI

Respondent

and

SERVICE EMPLOYEES®™ INTERNATIONAL
UNION, LOCAL 556, AFL-CIO

Complainant

Case No. 73-902(CA)

DECISION AND ORDER

On October 27, 1977, Chief Administrative Law Judge H. Stephan
Gordon issued his Recommended Decision and Order in the above-entitled
proceeding, finding that the Respondent had not engaged in the unfair
labor practices alleged in the complaint and recommending that the
complaint be dismissed in its entirety. ... .No-exceptions were filed to
t e Chief Administrative Law Judge"s Recommended Decision and Order.

The Assistant Secretary has
Administrative Law Judge made at
dicial error was committed. The

reviewed the rulings of the Chief
the hearing and finds that no preju-
rulings are hereby affirmed. Upon

consideration of the Chief Administrative Law Judge"s Recommended
Decision and Order and the entire record in this case, and noting
particularly that no exceptions were filed, 1 hereby adopt the Chief
Administrative Law Judge"s findings, conclusions and recommendations.

ORDER

IT IS HEREBY ORDERED that the complaint in Case No. 73-902(CA)

be, and it hereby is, dismissed.

Dated, Washington, D. C.

Francis X. Burkhardt, Assistant Secretary of
Labor for Labor-Management Relations



U.S. DEPARTMENT OF LABOR

Omcs or AounnsTSATiVB Law Judges

Suite 700-1111 20th Street N.W.
Washington, D.C. 20036

In the Matter of

VETERAN"S ADMINISTRATION
REGIONAL OFFICE
HONOLULU, HAWAII

Respondent Case No. 73-902(CH)
and

SERVICE EMPLOYEES INTERNATIONAL
UNION, LOCAL 556, AFL-CIO
Complainant

ERIC A. SEITZ, Esquire
3049B Kalihi Street
Honolulu, Hawaii 96819
For the Complainant

ALBERT J. PFALTZGRAFF, Esquire and
FREDERICK LEE HALL, 111, Esquire
District Counsel
VA Regional Office
Honolulu, Hawaii
For the Respondent

Before: H. STEPHAN GORDON
Chief Administrative Law Judge

RECOMMENDED DECISION AND ORDER
Statement of the Case

This proceeding arises under Executive Order 11491,
as amended (hereinafter referred to as the Order) pursuant
to a Notice of Hearing issued by the Regional Administrator
U.S. Department of Labor, San Francisco Region.

The proceeding was initiated by the filing of a com-
plaint on November 8, 1976 by Service Employees®™ Interna-
tional Union Local 556 (hereinafter referred to as the
Union or Complainant) against the Veterans Administration
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Regional Office in Honolulu, Hawaii (hereinafter referred
to as VARO or the Activity). This complaint was amended
on January 25, 1977.

The amended complaint alleges that the Activity
violated Sections 19(a)(1) and (@ of the Order when it
unlawfully restricted employee Maggie M. Sodergren’s
solicitation activities on behalf of a labor organization
and when it reassigned her to another division within VARO
without prior consultation with the Union and iIn reprisal
for her Union activities.

At the hearing all parties were afforded a full
opportunity to be heard, to adduce evidence, to examine
and cross-examine witnesses and to make oral argument.
Post-hearing briefs, received from both parties, have been
given careful consideration.

Based on the entire record in this case, including my
observation of the witnesses and their demeanor, and all
the testimony and evidence adduced at the hearing, I make
the following findings, conclusions, and recommendations:

Findings of Fact
Background

The Honolulu Regional Office of the Veterans Admini-
stration is organizationally divided into several divisions
under the supervision of a central director. At all times
material herein, most of the 100 GS employees working at
VARO were located at 680 Ala Moana Boulevard in Honolulu.
However some divisions, iIncluding the Loan Guaranty Divison,
were located in the Hawaiian Life Building, some two-and-a-
half miles away.

Ms. Sodergren first began work with the Activity as
a secretary in the Adjudication Division. From May 1974,
until January 1976, she worked under the direct supervision
of the Adjudication Officer, Mr. Jess D. Johnson. Mr.
Johnson was transferred to a different duty station on
January 22, 1976. The new adjudication officer, Mr. Jim H.
Shepherd, supervised Ms. Sodergren until she was transferred
to the Loan Guaranty Division on November 7, 1976. Mr.
William C. Oshiro has been the Activity"s director throughout
the entire period of Ms. Sodergren®s employment at VARO.
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Employee®s Union Activities

Ms. Sodergren first attemﬁted to organize her fellow
employees in April 1976. At this time her efforts were

on behalf of the American Federation of Government Employees
(hereinafter referred to as AFGE). On April 28, 1976

VARO"s director issued a memorandum to all employees and
supervisors explaining employee rights with respect to union
organizing activities. Among other things, the memorandum
stated that employees could attend union organizing meetings
ana participate in other organizing activities onlﬁ while
they were in '"non-duty status." This portion of the memo
was revised at Ms. Sodergren®s request. The revision, issued
on May 7, 1976, explained that participation in union
organizing activities was also permissible during employee
rest periods, coffee breaks, and the_half-hour lunch break

in addition to other non-working periods.

AFGE"s organizing drive proved unsuccessful. However
in May 1976, Ms. Sodergren began organizing again, this
time on behalf of the Complainant. On June 3, 1976 an RO
petition was filed by the Union with the Department of Labor
seeking an_election at VARO. On July 30, 1976, the Union
was certified as the exclusive bargaining agent for VARO
employees.

The President of Local 556 appointed Ms. Sodergren
Employee Union Representative on August 13, 1976, and VARO"s
director was informed of this action by letter on this same
date. Ms. Sodergren®s duties as Union Representative include
helping employees during lunch and break times, with griev-
ances and misunderstandings.

Mr. Oshirg testified_ that he was fully aware of Ms.
Sodergren®s union activities.

Employee®s Work Performance

Ms. Sodergren stated that_ she worked as a secretary
(stenography) 1n the Adjudication Division and as an
Administrative Aide (typing) in the Loan Guaranty Division.
Both positions were at the GS-5 level. Complainant®s
charge letter indicates she received a notice of unsatis-
factory work performance from her supervisor on June 23
1976. Apart from this incident, however, the record is*
devoid of any reference to unsatisfactory work performance.
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Accordingly 1 find that her work performance was completely
satisfactory at all other times relevant to these proceed-

Bmployee®s Grievances 1/

During the course of her tenure in the Adjudication
D~ 10"" _MS; Sodersren filed several grievances complainin
of the behavior of various employees. “On September 23, 197
she filed a grievance with her supervisor, Jess D. Johnson,
alleging indecorous conduct and harassment toward her by

“ Payees in the Adjudication Division. _She re8uested
that these employees be disciplined and controlled. n
October 24, 1975 she wrote a memorandum to Mr. Oshiro com-
plaining that the Adjudication Officer was unable to handle
the situation there and requested reassignment to another
office in the Agency. In a memorandum to VARO"s Personnel
Officer dated October 28, 1975, Ms. Sodergren emphasized
that she wanted her reassignment to be made '‘construc-
tively. . _that it _be a learning reas ;gnment leading to a

managerial position in the Agency.’

Grievant"s designated representative reiterated her
demand for disciplinary action against specific employees
in a memorandum to VARO"s director dated November 3, 1975.
This memorandum also requested disciplinary action against
her supervisor, Jess D. Johnson and stated that grievant
would drop all actions against management ''if a permanent
reassignment elsewhere in the Agency — will be undertaken
immediately. 3/ Before her grievance could be resolved,
however, Mr. Johnson was transferred to a new duty station
m Lincoln, Nebraska. A grievance was then filed against
Mr. Oshiro complaining that the time limits for the
Rrocessing of grievances had not been met with respect to

er grievances against Mr. Johnson.

An°the”/ unrelated grievance was filed on March 5,
1976 regarding the director™s decision to charge grievant
with two hours leave without pay because of an absence from
the office on January 25, 1976. This grievance was filed

1/ This section relies substantially on the summary set
forth in the Grievance Examiner®s Report and Findings,
issued August 23, 1976.

2/ Grievance Examiner®s Report and Findings at 1.

3/ 1d.
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jJointly against the director/ the new Adjudication Officer,
and Ms. Kathy Morgan, the Acting Adjudication Officer on
February 25, 1976. The grievance was amended on March 8,
1976 to include Ms. Asako Watanabe, VARO"s Personnel Officer.
In addition, a grievance was filed against Mr. Ray E. Smith,
Field Director, Area 4, VARO, Washington, D.C., and his
Assistant, Ray T. Miller, Jr., for failing to satisfactorily
and timely respond to grievant®"s complaints against Mr.
Oshiro and others at VARO.

The Grievance Examiner®s Report

The Grievance Examiner®s Report and Findings on Ms.
Sodercrren”s grievances was issued on August 23, 1976. In
it, the Examiner found () that the grievances against Mr.
Johnson and other employees in the Adjudication Division,
filed prior to January 29, 1976, became moot on that date
bﬁ virtue of Mr. Johnson"s transfer to another station; ()
that Managementls failure to timely resolve Ms. Sodergren®s
grievances was partly due to their attempts to amicably
resolve the dispute and did not violate the spirit of the
guidelines; and (3 that grievant should not have been
charged with two hours leave without pay on February 25,
1976.

In making his recommendation, the Examiner first
determined that disciplinary action against other agency
officials or employees was not an appropriate remedy for
redress of personal grievances. He also found that the
grievant "is still convinced she is the object of unwarranted
bias and prejudice, emanating from her supervisor, the
current Adjudication Officer." 4/ Therefore, he recommended
that efforts be made to transfer grievant from Adjudication
to another division at VARO.

By letter dated September 15, 1976, Ray Smith advised
Ms. Sodergren that he was accepting the Examiner®s findings
and recommendations. Specifically, he stated that he had
asked the director to reassign her to another division at
VARO and to amend her time card for February 26, 1976,
restoring two hours of pay. On November 3, 1976 Mr. Oshiro
notified Ms. Sodergren that he had reassigned her to the
Loan Guaranty Division. This reassignment became effective
on November 7, 1976.

4/ 1d. at 4.

-6-
Position of the Parties

The Complainant alleges that Ms. Sodergrenls reassign-
ment was initiated in reprisal for her union activities,
and was conducted without prior consultation with the Union,
in violation of Sections 19(a)(D-and_ (2) of_the Order.
Complainant also alleges that the Activity violated these
sections when it restricted Ms. Sodergren®s circulation -
and solicitation of union authorization cards during AFGE"s
organizing drive.

Complainant primarily relies on the Activity"s unlawful
restrictions on union organizing activity, the treatment of
Ms. Sodergren”s grievancesand the timing and manner of
her reassignment as. evidence these actions were taken in
response to Ms. Sodergren®s union activities. Complainant
also points to Ms. Sodergren®s statement that she no longer
wished to be reassigned after January 1976, as further
evidence of the Activity®s bad faith.

In contrast, the Activity argues that Ms. Sodergren®s
reassignment was solely the result of the imﬁlementation of
the Grievance Examiner®s recommendations. The Activity
relies heavily on the Examiner®s finding of a continuing
conflict to support their contention that the reassignment
was jJustified by business considerations. In a“ddition, the
Activity argues that the Complainant has failed to demonstrate
anti-union animus iIn connection with the reassignment.

Further, the Activity argues that the resolution of
personal grievances is not a proper subject for an unfair
labor practice complaint.

Finally, the Activity argues that the Complainant®s
amended complaint raises new matter not mentioned in the
charge letter and not timely filed, in violation of the
Secretary”s regulations.

Conclusions of Law

The procedures for filing an Unfair Labor Practice
Complaint are clear. Before a_complaint may issue, a
written charge must be filed with the charged party specifi-
cally enumerating the unfair practices. The parties then
have 30 days to informally resolve the dispute, after which
a complaint may be filed limited to the matters raised in
the charge.
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Complainant®s amended complaint alleges violations of
Section 19(a)(@® and (2 of the Order based on the Activity"s
restriction of Ms. Sodergren®s right to circulate and
solicit union authorization cards. Yet there is no mention
of any such incident in Comﬁlainant's charge letter of
October 7, 1976. Nor can the allegations In Complainant’s
charge letter be read so broadly as to include such a
violation. The letter is concerned with alleged violations
of the Order based on the processing and resolution of Ms.
Sodergren®s grievances. = The charges concerning restraint
of union organizing activity are unrelated to the processing
of these grievances. Therefore, 1 conclude that this portion
of the complaint was not raised in a timely charge letter
and therefore is barred from consideration in the Unfair
Labor Practice complaint. See 29 CFR_8203.2(@) (@ and
§203.2(b). See also Defense General Suddlv Center. asst.mr

N

No. 821 "(April iTTSITT. —————————— == —————

Furthermore, the Complainant failed ,to prove more than
a de minimus violation of the Order. The only evidence of
an improper restriction of union or?anizing activity
occurred in connection with an April 28, 1976 memorandum
during AFGE"s campaign. However, Mr. Oshiro testified that

this memorandum was corrected on May 7, 1976 at Ms. Soder?ren's

request. Absent a showing of further restrictions on employee
rights to organize, X find that the Activity engaged in no
more than a de minimus violation of the Order in connection
with management s April 28, 1976 memorandum, which violation

was adequately remedied by a May 7, 1976 correction.
Ms- Sodergren®s reassignment

1 further_conclude that Ms. Sodergren”s reassignment
to another division within the agency did not interfer with
the exercise of any employee rights under the Order nor did
it discriminate against her in violation of the Order.

Ms. Sodergren®s reassignment arose in connection with
the implementation of a non—negotiated grievance procedure.
Section 19(d) of the Order prohibits raising issues in an
unfair labor practice complaint which previously been the
subject of such a procedure. However, the issues in the
ca®e sub,3udice involve alleged violations in the processing
and resolution of those grievances, issues not before the
Examiner and not discussed in his report. Therefore, this
section constitutes no bar to raising these issues in an
unfair labor practice complaint. Long Beach Naval Shipyard.
Long Beach, California, A/SLMR No. 728 (October 13, 197/6)——

. That the Order reserves to management officials the
right to transfer and reassi?n employees cannot be disputed.
However this right is not unlimited: in exercising its
prerogatives management may not interfere with, restrain,

c?efce 3l employee in the exercise of rights assured by
the Order or encourage or discourage membership a labor
organization b¥_discrimination in hiring, tenure, promotion,
or other conditions of employment.

However, Complainant has failed to prove by a prepon-
derance of the credible evidence in this case that the
Activity interfered with, restrained, or coerced any
employee in the exercise of his rights under the Order.
Testimony indicated that as a result of the physical separa-
tion between the Loan Guaranty Division and the bulk of the
GS unit emBonees, Ms. Sodergren®s job as Union represent-
ative has been made more difficult.  On the other hand,
testimony also indicated that management made efforts to
alleviate these difficulties. With Ms. Sodergren®s help,

a memorandum was drafted informing employees that transpor-
tation would be provided should they ever want to consult
with_their representative. Furthermore, the employees
remained within easy telephone and travel distance of Ms.
Sodergren. FinaII%, the Director testified that the
separation was to be only temporary, until all divisions
could be moved into a new Federal Building sometime in 1977.
Indeed, this consolidation has already taken place, and any
objections to her transfer based on her physical separation
%gg@ the bulk of the GS unit employees can now be regarded as

The evidence indicates that Ms. Sodergren®s reassignment
made her union duties difficult, but not impossible. There
was no evidence that a single employee was, in fact, inter-
fered with, restrained, or coerced In the exercise of his or
her rights. Ms. Sodergren testified that she gets "'[h]ardly
any phone calls" at her new place of employment, but there is
no evidence that this was the result of management coercion.
Accordingly, 1 am constrained to conclude that Ms. Sodergren®s
reassignment did not interfere with, restrain, or coerce
any employee iIn the exercise of rights assured by the Order.

Furthemore, the mere coincidence of an employee"s
union activity and that employee®s reassignment will not
support a charge of discrimination. In addition, there must
be a finding of anti-union animus. EEOC, A/SLMR No. 802
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(February 18, 1977). However, no such animus appears on
the face of the present record. To the contrary, the

record reveals management has been sensitive to union concerns.
Management moved quickly to correct its April 22, 1976
memorandum on union organizing activities when errors were
brought to its attention. Mr. Oshiro testified that he
remained scrupulously neutral during Complainant®s organizing
campaign_and counselled his staff members to do likewise. _
In addition, management attempted to alleviate the disruption
of Ms. Sodergren®s union activities, by issuing a memorandum,
Bartly drafted by her, indicating when_and where she could

e reached for consultation with individual employees. By
contrast, no evidence was introduced indicating any anti-
union animus by management.

The coincidence between Ms. Sodergren®s designation as
Union representative and her reassignment is indeed striking,
but not remarkable. The fact remains that Ms. Sodergren
requested reassignment several times and failed to inform
management of any change in disposition. Under these circum-
stances, | cannot find that Ms. Sodergren reassignment was
motivated by any feelings of animus toward Complainant.

Moreover, 1 conclude that Complainant has failed to
prove that the Activity in fact discriminated against Ms.
Sodergren with respect to hiring, tenure, promotion, or
other conditions of employment. The Complainant adduced
much evidence as to the differences between her present and
former positions. However Complainant failed to show that
the two differ markedly in promotion prospects or other
conditions of emﬁloyment. oth positions are listed at the
GS-5 level. Both positions are primarily secretarial,
with administrative functions as well. An alleged difference
in "growth potential' was adequately explained by Mr. Oshiro
as a misunderstanding stemming from a job reclassification
proposal which was rejected in 1970.

Claimant®s charges of discrimination must also be
evaluated in the light of Ms. Sodergren”s repeated requests
for permanent reassignment out of the Adjudication Division.
While her transfer to the Loan Guaranty Division may not
have, been ideal from her viewpoint, it was a transfer to a
position consistent with her skills and background. The
Activity has supplied adequate substantiation of its position
that the transfer was motivated solely by business needs.

134
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Mr. Oshiro testified that his decision was based on a review
of staff requirements, and that this division was most in
need of additional help. Consequently 1 cannot conclude
that Ms. Sodergren®s reassignment was designed to either
promote or discourage her union activities.

RECOMMENDAT ION
Having found that the Activity has not engaged in
conduct violative of Sections 19(a)(1) and (@) of the Order,

I recommend that the complaint herein, as amended, be dis-
missed in its entirety.

Dated n
Washington, D.

WB = yw



February 2, 1978

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

U.S. DEPARTMENT OF AGRICULTURE,
OZARK - ST. FRANCIS NATIONAL FORESTS
RUSSELLVILLE, ARKANSAS

A/SLMR No. 977

involved an unfair labor practice complaint filed by the
Federation of Federal Employees, Local 1075 (Complainant)
h f that the Respondent violated Section 19(a)(1) of the Order
when its supervisor, after being approached by a steward to discuss
grievance threatened the steward with physical harm, invited the
steward to hit him, and called the steward a '‘troublemaker' in the
presence of other employees.

The Administrative Law Judge found that despite evidence of the
supervisor s sense of frustration"” with the steward, he could not
excuse the supervisor s conduct which interfered with, restrained,
Section0® thesteWardwhile he was engaged in activity protected by

ection 1(a) of the Order. Moreover, he found that such threats
made in the presence of numerous employees,

hInInS"

ComnL1 n effect On all employees, and showed disdain for the

from ? rePye™ntative which would, itself, discour?ge employees
er.

rom exercising rights protected by Section 1(a) of the O

Noting particularly the absence of exceptions, the Assistant

therAdminiat®Pred Y6 findings’ delusions and recommendations of
f u Ve Judge, and ordered the Respondent to cease and

affirmative actions “o« VI°latlve °f the °rder “ d take certain

A/SLMR No. 977

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

U.S. DEPARTMENT OF AGRICULTURE,
OZARK - ST, FRANCIS NATIONAL FORESTS,
RUSSELLVILLE, ARKANSAS

Respondent

and Case No. 64-3636(CA)
LOCAL 1075, NATIONAL FEDERATION
OF FEDERAL EMPLOYEES

Complainant

DECISION AND ORDER

On November 16, 1977, Administrative Law Judge William B. Devaney
o fer“mm@nded Decision and Order, in the_above-entitled proceeding
finding that the RespondentJiad engaged in certain unfair labor practices
and recommending that it cease and desist therefrom and take certain
Cto? 38 S?t forth 4y the at hed Administ i L. "
Recommended Bemsmn aﬁd Order . —Ho e)%cgp%?gngdweld’g'?ﬁeaa (')V%heaxldﬁwg g_s
trative Law Judge s Recommended Decision and Order.

Law jYHIAY Staf i eCuetaP” has reviewed the rulings of_ the Administrative
M hearing and finds that no prejudicial error was com-

mitted
mitted- The rulings are hereby affirmed. Upon consideration of the

Administrative Law Judge"s Recommended Decision and Order and the entire

_ ? FUbjfCt "aSe” and notin8 par_ticularlg that no_exceptions
were_filed 1 hereby adopt the Administrative Law Judge"s findings, con-
elusions and recomméndations.

ORDER

IinA ™ AN N D o
§eec(i1:c;nn2 I:26(b) 58f t'he1 ﬁ(%jala{igﬁ(se?u%\éeAggijg{ant Secr%%afa’myegqeiabgpd
?rIManagement Relations hereby orders that the Ozark - St. Francis
National Forests, United States Department of Agriculture, shall:



1. Cease and desist from:

(@ Interfering with, restraining, or coercing its employees
in the exercise of rights assured by Executive Order 11491, as amended,
by threatening physical force or by disciplining or threatening to dis-
cipline employees for exercising their right assured by the Order to
assist a labor organization.

® Interfering with, restraining, or coercing its employees
by preventing a steward of Local 1075, National Federation of Federal
Employees, or any other individual acting as a representative of said
labor organization, from presenting and processing grievances and other
wise carrying out lawful duties as a steward or representative of a labor
organization, by physical force or threats of physical force, by verbal
abuse, or by demeaning and/or disdainful treatment.

(©) Adversely criticizing or taking any adverse action against
Alfred Webb, or any other employee, for the filing or processing of
grievances pursuant to the terms of a negotiated agreement.

(@ In any like or related manner interfering with, restraining,
or coercing its employees in the exercise of rights assured by Section 1(a)
of Executive Order 11491, as amended.

2. Take the following affirmative actions in order to effectuate
the purposes and policies of the Order:

(@ Post at the Ozark - St. Francis National Forests, Russell-
ville, Arkansas, and at the Work Center at Fifty Six, Arkansas, copies of
the attached notice marked "Appendix” on forms to be furnished by the
Assistant Secretary of Labor for Labor-Management Relations. Upon receipt
of such forms, they shall be signed by the Ranger, or other individual
in charge of the Ozark - St. Francis National Forests, and shall be
posted and maintained by him for 60 consecutive days thereafter in con-
spicuous places, including all places where notices to employees are
customarily posted. The Ranger, or other person in charge of the Ozark
St.Francis National Forests, shall take reasonable steps to insure that
such notices are not altered, defaced, or covered by any other material.

() Pursuant to Section 203.27 of the Regulations, notify the
Assistant Secretary, in writing, within 30 days from the date of this
order as to what steps have been taken to comply herewith.

Dated, Washington, D. C.
February 2, 1978

Francis X. Burkhardt, Assistant Secretary of
Labor for Labor-Management Relations

_2-

APPENDIX
NOTICE TO ALL EMPLOYEES
PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, as amended
LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE
We hereby notify our employees that:
WE WILL NOT interfere with, restrain, or coerce our employees in the
exercise of their rights assured by Executive Order 11491, as amended,
by threatening physical force or by disciplining or threatening to dis-
cipline employees for exercising their right assured by the Order to
assist d labor organization.
WE WILL NOT interfere with, restrain, or coerce our employees by preventing
a steward of Local 1075, National Federation of Federal Employees, or any
other individual acting as a representative of said labor organization,
from presenting and processing grievances and otherwise carrying out law-
ful duties as a steward or representative of a labor organization, by
physical force or threats of physical force, by verbal abuse, or by
demeaning and/or disdainful treatment.
WE WILL NOT adversely criticize, or take any adverse action against Alfred
Webb, or any other employee, for the filing or processing of grievances
pursuant to the terms of a negotiated agreement.

WE WILL NOT in any like or related manner interfere with, restrain, or
coerce employees in the exercise of rights assured by Section 1(a) ot
Executive Order 11491, as amended.

(Agency or Activity)

Dated:

R 1= T S —

This Notice must remain posted for 60 consecutive days from the date of
posting and must not be altered, defaced, or covered by any other material.

IT employees have any questions concerning this Notice or compliance with any
of its provisions, they may communicate directly with the Regional Adminis
trator for Labor-Management Services, Labor-Management Services Administrat
ion, United States Department of Labor, whose address is: 911 Walnut Street,
Room 2200, Kansas City, Missouri 64106.



Claude W. Skelton,

U.S. DEPARTMENT OF LABOR

Omo of Asmgorbativb Law Jdsob

Suite 700-1111 20th Street, N.W.
Washington, D.C. 20036

In the Matter of

U.S. DEPARTMENT OP AGRICULTURE
OZARK - ST. FRANCIS NATIONAL FORESTS
RUSSELLVILLE, ARKANSAS

Respondent

and
LOCAL 1075, NATIONAL FEDERATION
(NFFE)

OF FEDERAL EMPLOYEES
Complainant

Mr. Bill E. Baker

National Representative
National Federation of Federal
Employees
3803 Cherry Avenue
Lawton, Oklahoma 73505
For the Complainant

Esquire

Office of the General Counsel

United States Department of Agriculture

Room 328

U.S. Courthouse and Post Office
Building

Little Rock, Arkansas 72201

For the Respondent

Case No. 64-3636(C»)

July 19, 1977,_alleging a violation of Section 19(a)Sl) only.
Notice of Hearing on the 19(a)(1) allegation issued July 267

which a formal hearing of record was duly

held before the undersigned on September 29. 1977, in
Mountain View, Arkansas:
_J violation alleged concerns certain statements made

a foreman against a union steward on

Six Arkansas Forest Service Work Center in Fifty

PArtvSS Yere rePre3ented, were afforded full oppor-
he* d* to examine and cross-examine witnesses and
evidence bearing on issues involved. At the re-

quest of the parties, November 10, 1977, was fixed as the date
£Efj“ S10"u°f,,brfef3 but neither party has submitted a

N 2 ]]]6 M M M
Sgggrvgfidﬁ?of_the witngsseg aﬁattﬁgiFe %E%éndpfleég e"¥he
following findings, conclusions and recommendations:

FINDINGS OF FACT

1* Webb, a WG-3 employee of Respondent at its

Six, Arkansas, Work Center, was a union steward of
Local 1075, National Federation of Federal Employees therein-
after also referred to as "Union'"1 in 1976 and by the the
hearing had become the Union"s Chief Steward.

5 2* Mr* w?bb had begun emplogment with Respondent_in
about 1962.  Prior to 1976 Mr.. Webb had worked in Security
as a Forestry Technician and in April, 1976, was transferred
to Timber Stand Improvements tinder the supervision of Hale
111~ Webb"3_ immediate supervisor was Eugene Shipman,
a GS-4 Forestry Technician. Mr. Wefib, throughout his employ-
ment by Respondent, had gained a reputation as a profane and

contentious individual who had difficulty getting along with

WILLIAM B. DEVANEY his supervisors.

Administrative Law Judge

Before:

. 3* Webb became a Onion Steward after his transfer to
Timber Stand™Improvements in April, 1976, and, although the
date of his becoming a steward was not shown, Mr. Mitchell
testified that from about October, 1976, Mr. Webb would confront
him each morning or each evening, with some complaint the 'the
boys had; that you couldn®t even make out what he [Webb] was
talking about; tnat, he [Mitchell] even called his immediate
supervisor, Mr. Jack Griswald, out to try to find out what was
going on, to see if he could straighten it out and all the men
on the crew said we haven®"t got no complaints whatever'; but
Mr. Webb continued to present "one gripe right after another."

RECOMMENDED DECISION ANDORDER
Statement of the Case

This case arises under Executive Order 11491, as amended
(hereinafter also referred to as the "Order'”) and was initiated

«L%??a*ge fl1®? about® January 27, 1977. A Complaint
= = - * H 3 H
16003 af8 @ of the'bider®MA§ AOaVRARY Q3R PLiRECAS Fi led
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} o 5. On November 3, 1976, it had been raining prior to
4. Mr. Mitchell testified that on November 30, 1976, the commencement of work and there was no indication that
he had told Mr. Webb that if he had any complaints to take the weather would improve. Mr. Mitchell called Assistant
them to Mr. Griswald "because he is the boss and he [Webb] Ranger Hurlburt and asked if he had any inside work for the
had already come to me enough™; but on the following morning, crew and Mr. Hurlburt called back and told Mr. Mitchell he
December 1, 1976, when Mr. Mitchell arrived at the Work had no inside work. Mr. Mitchell then told Mr. Shipman that
Center, Mr. Webb called Mr. Mitchell over to where Mr. Webb the only work available for temporary employees was in the
and Mr. T.C. Newcomb, then Chief Steward, were standing and woods and if they did not want to work in the rain there was
Mr. Mitchell testified: no work for them (Mr. Mitchell told Mr. Shipman that he had
enough inside work for the three or four regular employees);

"l got loud, but yet I couldn"t get a however, by the time Mr. Hurlburt had called back it was about
word in because he had been on my back for 8:10 a.m. and the temﬁorary employees had worked about 10
several days and 1 was getting tired of it. minutes cleaning up the Work Center when they were sent home

_ _ as they did not want to work in the woods in the rain. On,

"1 also told_him to_hit [me]. The or about, November 15, 1976, Mr. Shipman called Mr. Mitchell
reason | wanted him to hit me was because I to say that Mr. Webb was filing a grievance because the tempo-
knew if he did hit me I would have a way out rary employees had been sent home on a rainy day. Mr. Hurlburt
of this thing ... X told him he wasn"t nothing agreed to pay the employees sent home on November 3, 1976, for
but a troublemaker and 1 wanted him to stay one hour”s work which, presumably, settled the matter.
off my back." CIr. 68-691

6. On Thursday, November 11, 1976, it had snowed and®
"... he [Webb] called me, as usual, and started the members of Mr. Mitchell™s crew asked Mr. Mitchell for time
in on me, swinging his arms in a nervous position. off the next day to go deer hunting. Mr. Mitchell had no
) ; objection and said he would like to go deer hunting also, so

"Then that is why I ... A person can just they agreed to go deer hunting, on Friday. Mr. Webb had been

take so much. It just went on for so long until

assigned to the Engineers for several days and was workin

you can take it for so long. with the Engineers on Thursday and was not present when this

} ) } } decision was made.by Mr. Mitchell and his crew to go deer hunt-
_ _"But 1 didn"t have in mind at an%_tlme ing.  As Mr# Mitchell was leaving the Vfork Center Thursday
hitting Webb. 1 was trying to force him to evening, Mr. Webb met him at the gate and said "The Engineers
hit me. That is the only thing 1| could figure. won"t need me tomorrow" whereupon, Mr. Mitchell told him me
B _ . and the crew decided to go deer hunting tomorrow and there
"He didn"t hit me and so we hadn”t had i won"t be a TSI crew.” The following morning Mr. Mitchell
any cross words since.” CIr. 75) (Emphasis supplied.) called Mr. Webb to tell him there was inside work if he wanted
* % % % it but Mr. Webb was not at home and Mr. Mitchell was subsequently
informed by Mr. Pat Tripp, Mr. Webb"s supervisor on the Engineers
_ _ Crew, that he had asked Mr. Webb to take cement samples to
"When X Ffirst walked up to him, 1| hadn"t Little Rock
been there but about two minutes when he started )
cursing. 7 On December 1, 1976, Mr. Webb, on the way to work, met
Chief Steward Newcomb at Balentine®s Grocery and asked Mr. Newcomb
et to sign a Onion Complaint (Grievance! Form to represent Mr. Webb.
} } } Mr. Newcomb told Mr. Webb that it was not necessary that he sign
"... 1 said, "There will be a 15 til 5 some- it- that if he (Mr. Webb) wanted him OMr. Newcombl to represent
time and we can settle this.” him, just put his name on it. However, to placate Mr. Webb,
_ _ _ Mr. Newcomb signed the form. Mr. Webb then told Mr. Newcomb
"1 did tell him, I said, “Hitme.®" |1 was

he would like him, ... hear him tell Hale that he was going

wanting him to hit me. on to the next step and that he would not give him the list or

"Like 1 said, 1 felt that if I could get
him to hit me, i1t would Be a lot better than
me hitting him, and that is what 1 had in mind."
CTr. 87-881



names that he had requested.' CIr. 59). At the Work Center,
Mr. Webb called Mr. Mitchell over and told him that he was
going on to the next step in this, that he hadn"t got an
answer on it and Mr. Mitchell said”

""Well, Webb, 1 didn"t send you home.

* K K X

"Hale said he thought that he deserved
to know who was complaining.

"He [Mr. Webb] said, "I will if Jack
[%he Ranger] asks me to give them, I will_.*®"
r. 56-57)

Curiously, Mr. Webb testified that there was no list;
that the list was Alfred Webb. Nor was it wholly cleart even
at the hearing, what Mr. Webb"s grievance involved. He made it
clear that the grievance concerned him ﬁersonally. Although he
stated that ‘"‘bad weather was what the whole thing was about, that
we would work, regardless. That is what the grievance was
about — if it was Bad weather or rain or snow or whatever,
not to send the guys home ... I was the one that signed the
grievance because he had sent me home and 1 signed 1t." (Ir. 39),
Mr. Webb also made it clear that he wasn"t sent home but had
been told on Thursday (November 11) not to report on Friday
(November 12) and admitted that, in any event, he had been called
to work with the engineers on that Friday (November 12\. Mere-
over, the record shows that Mr. Mitchell told Mr. Webb on
November 11 that he and the crew had decided to go deer hunting
the next day and there would not be a TSI crew.

9  The testimony of Mr. Mitchell concerning his inviting
Mr. Webb to hit him, calling Mr. Webb a troublemaker, etc., as
set forth in Paragraph 4, was fully corroborated by the testi-
mony of Messrs. Webb, Newcomb and Shipman. There 1S no support
whatever for Mr. Webb®"s assertion that Mr. Mitchell, after they
entered the office, walked into Mr. Webb, scooted him back on
the desk, pushed Mr. Webb, or touched Mr. Webb in any manner.
The wholly credible testimony of Mr. Mitcheil is to the contrary,
as was the equally credible testimony of Mr. John J. Mitchell.
Not only was Mr. John J. Mitchell a most credible witness but
he was virtually caught m the middlel of the confrontation as
he was sitting on a desk in the office when Mr. Webb came in
and sat next to him. In addition to Mr. John J. Mitchell*s
specific denial that Mr. Hale Mitchell ever touched Mr. Webb in
any manner, he further stated that Mr. Hale Mitchell had his
hands i1n his pockets.

1°. There is no dispute whatever that in the course of

f74 °pg a5t my EQNJ sF\hELETalys MIFADEN tRVdetrre “PRoTe
to hit him 3 troui?lemaker® and had invited Mr. Webb*
ME‘ n W—Wafkgoing ﬁo galld Ii&an erﬁ that that
WF. webb did so Eu%gghe &a%%e? Was Rot in and he talked to o

- 5FtSr tim WebB talked to Mr. Ward
2 talked to Mr. Ward. After talking to Mr. Ward

1o
Wh m »
MItchell calmed down and Mr. Webb left

the”office n
CONCLUSIONS

strati™6]). I dv3h® Y % that™Mr ™ Webb"™ on Qecem?er 1,, 1976, demon-
Iittle knowledge of, or appreciation Tor, thé grievance

staSnt Success_in grievance Brocessing begins with a clear

tatement of the issué. Mr. Webb had every right to assert a

grievance, or, as a Union Steward, he might have

H AL A H H H -
e might L v e g0 o Foryiglation of g, Unionsy paReRIegl O

individual employees; but whatever the grievance asserted ad-
it mandated that_the particular dispute! ~ cia”
asserted, be stated. The Union Complaint Cgrievance) Form
norPd o « ~  Webb Wa? not PrO™uced or offered at the hearing
Shom to WebbkPd ¢ t L ¥ *re*°rd_that Chlef Stegard N$wcomb, to
NI | form™ ever presented the form to
m/ f _  ?ny other representative of Re?pondent. _
Mr. Webb s contrived and staged position about a Tist, In view
oflv _ the gr*evance was personal and concerned
2nd his assertion that he was grieving because he

thf* ™  *hOine aUse ? i1nclement weather, In_view of the fact
occasion about which he was complaining he had not

ffint ho“e” iInclement weather was not involved, and he had,
"?re"_*mll illustrates the accuracy of

[Webbfewi[sSt" k S eMoS!" CUldn,t eVSn OUt what

) Indeed, 1 found Mr. Mitchell a most forthright and credible
witness and, based on Mr. WeBB"s conduct on; December 1, 1976,
it seems highly probable that Mr. WeBb, who had a reputation
conten£?0,,=-P£? ? N contentious person, became even more
became a steward; but, while | understand

11 Cu n*ithu ob=u -

wh oy~ STIX rhe?’i‘%:, II;lerg bpssné)( p()(ogsigfe Ogonkgf thac e 'Wé)b’g,
_ 9rievance, was called a trouble-
ft £ JJJtchell, his foreman; was threatened by Mr. Mitchell-
and that Mr. Mitchell quite deliberately tried to induce Mr. Webb *



to strike him in order to give Mr. Mitchell an excuse to fire®
him. Nor can there be any doubt that Mr. Webb was fully justi-
fied in being " pretty scared. 1 thought I was about to

lose my job.” All of this occurred in the presence of a number
of employees and whether Mr. Webb is viewed merely as an em-
ployee presenting a grievance or as a Union Steward presenting

a grievance, Mr. Mitchell®s conduct clearly and unmistakenly
interfered with, restrained, or coerced Mr. Webb in the exercise
of his rights assured By the Order in violation of Section 19@@)
CI) of the Order. Department of Transportation, Federal Aviation
Administration, Indianapolis Air Route Traffic Control Center,
Weir Cook Airport, Indianapolis, Indiana, A/SLMR No . 812(1977);
National Labor Relations Board, Region 17, and National Labor
Relations Board, A/SLMR No. 671, 6 A/SLMR 333 (.19/6) ; P.S. Small
Business Administration, Central Office, Washington, D.C., A/SLMR
No. gJfT." 6 A/SLMR 158 Cl1976)-; Miramar Naval Air Station
Commissary Store, San Diego, California, A/SLMR No . 472, 5 A/SLMR
29 (.19//1. Moreover, such threats against a union steward in the
presence of numerous employees had a chilling effect on all
employees who would assert a grievance or act as a representative;
and, In addition, showed disdain for a union representative which
would, itself, discourage emploxees from exercising their rights
granted under Section ICa) of the Order. Department of Transporta-
tion Federal Aviation Administration, Indianapolis Air Route
Traffic Control Center. supra; Miramar Naval Air Station, supra;
pepartment Irf thelfavy, Puget Sound Naval Ship

yard, Bremerton,
Washington, A/SLMR No. 582, 5-A_SLMR 699 Q.9751;U.S. Aimy
Headquarters,

U.S. Army Training Center, Infantry, Fort Jackson
Laundry Facility, Fort Jackson, South Carolina, A/SLMR No. 242,
3 S/SLMR 60 (19731.

RECOMMENDAT 10N

Having found that Respondent has engaged in conduct viola-
tive of Section 19CalCD. of Executive Order 11421, as amended,
I recommend that the Assistant Secretary adopt the following
order designed to effectuate the policies of the Executive Order:

RECOMMENDED ORDER

Pursuant to Section 6 (bl of Executive Order 11491, as amended,
and Section 203.26Cb) of the Regulations, 29 C.F.R. §70S" v,
the Assistant Secretary of Labor for Labor-Management Relations
hereby orders that the Ozark - St. Francis National Forest,
United States Department of Agriculture shall:

1. Cease and desist from:
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a. Interfering with, restraining, or coercing its
employees in the exercise of rights assured by Executive
Order 11491, as amended, by threatening physical force,
by discipling or threatening to discipline employees

or exercising their rights assured by the Order to
assist a labor organization.

b. Interfering with, restraining, or coercing
its employees by preventing a steward of Local 1075,
National Federation of Federal Employees, or any other
individual acting as a representative of such labor
organization, presenting and processing grievances
and otherwise carrying out lawful duties as a steward
or representative of a labor organization, by physical
force or threats of physical force, by verbal abuse,
or by demeaning and/or disdainful treatment.

C. Adversely criticizing, or taking any adverse
action against, Alfred Webb, or any other employee, for
the filing or processing of grievances pursuant to the
terms of a negotiated agreement.

d. In any like or related manner interfering with,
restraining, or coercing its employees in the exercise of
rights assured by Section 1@ of Executive Order 11491, as
amended.

2

- Take the following affirmative action in order to
effectuate the

purposes and policies of the Executive Order:

a. Post at the Ozark - St. Francis National
Russellville, Arkansas, and at the Work Center at Fifty
Six Arkansas,copies of the attached notice marked
“"Appendix” on forms to be furnished By the Assistant
Secretary of Labor for Labor-Management Relations. Dpon
receipt of such forms, they shall be signed by the Ranger,
or other individual, in charge of the Ozark - St. Francis
National Forests and shall Be posted and maintained by

him for 60 consecutive days thereafter in.conspicious places
including all places where notices to employees are cus-
tomarily posted. The Ranger, or other person in charge of
the Ozark - St. Francis National Forests, shall take reason-
able steps to iInsure that such notices are not altered,
defaced, or covered by any other material.

Forests,



APPENDIX

Pursuant to Section 203.27 of the Regulations,
notlfy the Assistant Secretary of Labor for Labor- NOTICE TO ALL EMPLOYEES
Management Relations in writing within 30 days from the
date oflthas ordﬁg as to what steps have been taken PURSUANT TO
to comply herewrt A DECISION AND ORDER OF THE

ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of

WILLIAM B. DEVANEY EXECUTIVE ORDER 11491, AS AMENDED
Administrative Law Judge

Dated: November 16. 1977 We hereby notify our employees that:

Washington, D.C.
WE WILL NOT interfere with, restrain, or coerce our employees
in the exercise of their rights assured by Executive Order
11491, as amended, by threatening ?hy5|cal force, by dis-
C|pI|n|ng or threatenlng to discipline employees for exercis-
ing their rights assured by the Order to assist a labor
organization.

WE WILL NOT interfere with, restrain, or~coerce our employees

by preventing a steward of Local 1075, National Federation of
Federal Employees, or any other individual acting as a repre-
sentative of said labor organization, presenting and processing
grievances and otherwise carrying out lawful duties as a steward
or representative of a labor organization, by physical force

or threats of physical force, by verbal abuse, or by demeaning
and/or disdainful treatment.

WE WILL NOT adversely criticize, or take any adverse action
against, Alfred Webb, or any other employee; for the filing
or processing of grievances pursuant to the terms of a
negotiated agreement.

WE WILL NOT in any like or related manner interfere with, re-
strain, or coerce employees in the exercise of rights assured
by Section I(al of the Executive Order.

(Agency or Activity]

Dated: By

(Signature}

This Notice must remain posted for 60 consecutive days from the
date of posting and must not be altered, defaced, or covered by
any other material.

WBD/mml



Appendix (cont*d)

IT _employees have any_questions concerning this Notice c°;
oliance with its_provisions, they may communicate directly wit
Sh~teaional Administrative, Labor-Management Services Admin-
istration, United States Department of Labor, whose address

111 Walnut Street, Room 2200, Kansas City, Missouri 64106.

February 2, 1978

-UNITED STATES DEPARTMENT OF LABOR.
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

U.S. CUSTOMS SERVICE, REGION VIII,
TREASURY DEPARTMENT,

SAN FRANCISCO, CALIFORNIA

A/SLMR No. 978 z

This case involved an unfair labor practice complaint filed by the
National Treasury Employees Union (NTEU) alleging that the Respondent
violated Section 19(a)(1) and (6) of the Order by (@) unilaterally
implementing a change in working conditions when it announced a decision
to conduct a 24-hour surveillance, with 12-hour shifts and mandatory
overtime, of all suspects arriving from a specified geographical area,
and (2 failing to afford the NTEU an opportunity to be present at the
meeting in which the alleged change was announced.

The Administrative Law Judge noted that there had been surveillance
operations of this type in the past, and that the Patrol Policy Statement
which had been negotiated by the parties included matters reN'" 8
the impact and implementation of policy concerning overtime, tours of
duty and assignments. Thus, he concluded that the Respondent had n
further obligation to negotiate those issues. Moreover he found that
the subject meeting was not a formal discussion within the meaning
Section 10(e) of the Order and, thus, the Respondent was not obligated
to afford the Complainant the opportunity to be present.

The Assistant Secretary adopted the findings conclusions;and
recommendation of the Administrative Law Judge and ordered that the
complaint be dismissed.



A/SLMR No. 978 : : } ; } } ;
concerning Custom Patrol Officersl overtime assignments in an impending
operation constituted a change from past practices in the implementation

of overtime policy as set forth in the Respondent®s Patrol Policy Statement

UNITED STATES DEPARTMENT OF LABOR and, therefore, further proceedings in this matter are not warranted.

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS - R - R -
Moreover, in agreement with the Administrative Law Judge, 1 find
that the October 8th meeting was not a *“formal discussion™ within the

meaning of Section 10(e) of the Order. In my view, the subject meeting

U.S. CUSTOMS SERVICE, REGION VIII, 2 _ _ oy A - - A h
TREASURY DEPARTMENT, was primarily a briefing session concerning an impending surveillance
SAN FRANCISCO. CALIFORNIA operation and was not called for the purpose of discussing with unit
’ employees personnel policies and practices or other matters affecting
Respondent general working conditions. 2/ As the meeting was not within the parameters
of Section 10(e), the Respondent"s failure to notify the Complainant and
afford it the opportunity to be present was not violative of the Order.
and Case No. 71-4179(®) Accordingly, I shall order that the instant complaint be dismissed.
NATIONAL TREASURY EMPLOYEES UNION, ORDER

WASHINGTON, D. C.
IT IS HEREBY ORDERED that the complaint in Case No. 71-4179(CA) be,

Complainant and it hereby is, dismissed.

Dated, Washington, D.C.
DECISION AND ORDER February 2, 1978

On September 23, 1977, Administrative Law Judge Edward C. Burch

issued his Recommended Decision and Order in the above-entitled proceeding,
finding that the R dent had not d in th fair labo ti
pneng tha © hespondent hac not engagec 1 the untat r practices Francis X. Burkhardt, Assistant Secretary of

alleged in the complaint and recommending that the complaint be dismissed Labor for Labor-M Relati
in its entirety. Thereafter, the Complainant filed exceptions and a - - - - ~ or Tor Labor-Management Relations
supporting brief with respect to the Administrative Law Judge’s Recommended

Decision and Order and the Respondent filed an answering brief to the

Complainant s exceptions and supporting brief.

The Assistant Secretary has reviewed the rulings of the Administrative
Law Judge made at the hearing and finds that no prejudicial error was
committed. The rulings are hereby affirmed. Upon consideration of the
Administrative Law Judge®s Recommended Decison and Order and the entire
record in the subject case, including the Complainant®s exceptions and
supporting brief and the Respondent®s answering brief thereto, 1 hereby
adopt the Administrative Law Judge®s findings, conclusions and recommendation. 1/
ihus, 1 find that there is insufficient evidence to establish that the
Respondent s instructions to employees at an October 8, 1976, meeting 2/ 1 do not find that the discussion of a telephone standby changed the
essential nature of the meeting or warrants a different conclusion.
It was noted that this requirement was suggested by a mid-level

1/ On page 7 of his Recommended Decision and Order, the Administrative
Law Judge inadvertently referred to Section 11(d) of the Order supervisor and was withdrawn almost immediately by the chief
rather than Section 11(b). This inadvertence is hereby corrected. supervisor. Cf. Department of Health, Education and Welfare.
Social Security Administration. BRSI, Northeastern Program

Service Center. A/SLMR No. 957 CI977j. —
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U.S. DEPARTMENT OF LABOR

Oma 0O AoiainimTtvi Law Judge*
Suite 700-1111 20th Street N.W.
Washington, D.C. 20036
211 Main Street, Suite 528
San Francisco, California 94105
202) -653-5092
415

) 556-0555
In the Matter of
U. S. CUSTOMS SERVICE, REGION VIII,
TREASURY DEPARTMENT,
SAN FRANCISCO, CALIFORNIA
Respondent CASE NO. 71- 4179(CA)

and

NATIONAL TREASURY EMPLOYEES UNION,
WASHINGTON, D. C.
Complainant

Carl D. Cairunarata, Esquire
211 Main Street, Suite 1010
San Francisco, California
For the Respondent

Mike Gaide, Esquire
209 Post Street, Suite 1112
San Francisco, California
For the Complainant

Before: EDWARD C. BURCH
Administrative Law Judge

RECOMMENDED DECISION AND ORDER
Statement of the Case

Pursuant to a complaint filed by the National Treasury
Employees Union (“the Union") February 14, 1977, under
Executive Order 11491, as amended, against the U. S.
Customs Service, Region VIll, Treasury Department ( res-
pondent™), a Notice of Hearing on Complaint was issued
by the Regional Administrator for the San Francisco Region
June 21, 1977.

The union alleged respondent violated sections 19@)
@) and 19(a)(®) of the Executive Order when, on October 8,
1976, Supervisory Customs Patrol Officers (SCPO"s) advised
bargaining unit Customs Patrol Officers (CPO s), in the
Seattle, Washington office, that they would have to work
mandatory overtime in order to maintain 24-hour surveil-
lance of certain foreign suspects. The exclusive
representative of Region V11l was not afforded the oppor-
tunity to be present at the October 8, 1976, meeting.

Respondent admits the meeting was held and admits
the exclusive representative was not specifically invited
to be present. Respondent also concedes the bargaining
unit patrol officers®™ working hours, schedules and shifts
were temporarily affected. Respondent denies the meeting
had the effect of changing personnel policies and denies
the exclusive representative of the bargaining unit had a
need or right to be present.

A hearing was held in Seattle, Washington, on July 8,
1977, at which time exhibits were received and witnesses
examined.

Upon the basis of the entire record the following
findings of fact, conclusions and recommendation are made.

Findings of Fact
July 6, 1972, respondent and the union 1/ entered

into a Basic Agreement which, in part, provided. Article V,
management rights, that management reserve the right to:

1/ Actually, the union"s predecessor, whose rights and
responsibilities the current union has assumed.



(e Determine the methods, means and
personnel by which such operations are to be
conducted;

() Take whatever other actions may be
necessary to carry out the mission of the
bureau and emergency situations; and

(@ Establish hours of work and tours
of duty.

In addition, however, Article VI provided for meet-
ings between management and the union, and:

Matters appropriate for discussion hereunder
shall include ... the criteria for the assign-
ment of work shifts or tours of duty (and)
. assignments to overtime work ...

The mission of the customs officers was redefined in
1973 to be more responsive to drug smuggling attempts.
With the patrol working in a more flexible manner, griev-
ances and complaints arose concerning changes in shift
assignments, overtime and temporary duty. Union and manage
ment then met, beginning August of 1974, several times, to
resolve the differences.

It was agreed management would issue a Patrol Policy
Statement.

October 24, 1974, the Regional Commissioner of res-
pondent wrote to the union vice president, enclosing a
proposed draft of the Patrol Policy Statement and inviting
comments. The union requested additional time to consider
the draft, and this request was granted.

November 20, 1974, the union national vice president
responded with suggested changes. The Patrol Policy State-
ment was then revised to reflect several of the suggested
changes, and was sent to the union December 18, 1974.

January 12, 1975, the union responded with further
suggestions. Some suggestions were accepted and a counter-
proposal was sent to the union January 22, 1975, with the
request that if the union wished to comment further to
please do so by February 7, 1975. When nothing additional
was heard from the union, a final revised policy statement
was sent to the union March 25, 1976, advising that res-
pondent proposed to effectuate the statement April 19, 1976
There was no response from the union.

The Patrol Policy Statement effectuated April 19,
1976, was in effect October of 1976. One of the purposes
was (testimony of Regional Director of patrol) to:

... assure the flexibility needed by the
patrol division in establishing tours of duty,
in changing tours of duty, in changing shift
assignments; and it was done so that it wouldn™t
then be necessary in the future to negotiate
with the union each and every time that it was
necessary to change a tour or an assignment.

The Patrol Policy Statement in effect October of 1976
provided, in part, as follows:

The U. S. Customs Patrol is first and foremost
committed to a viable, flexible, highly mobile
and responsive effort operating in a tactical
interdiction mode ... tours of duty will be
changed when operational requirements demand it.
Last minute changes will occur relatively in-
frequent as required by an intensified enforce-
ment operation, TDY assignments_or -similar
emergeney-situations.” Every patrol officer will,
as directed, participate in all patrol activities
whether land, sea, or air.

The nature of the patrol mission requires AUO
and FEPA assignments and all CPO"s are expect-
ed to participate ...

Administratively uncontrollable overtime (AUO)
is the only form of reimbursement for overtime
requirements that is generally unknown in ad-
vance, cannot be covered by the normal periodic
changes in tours of duty, and is often In res-
ponse to an immediate customs need. AUO may

be scheduled and directed to the extent that

an officer may be directed a day or more in
advance to provide certain coverage ... however,
AUO often results from an individual officer”s
... responsibility to extend his tour ...

To illustrate the conclusion of SCPO Bauchaud that the
policies and procedures in the October 10 to 12, 1976,
surveillance in question were no different than they had
been for three and a half years, it was shown that in the
prior month, September, as well as in August, there had
been 24-hour surveillance on similar suspects with the
CPO"s compensated under the AUO program for time in excess



of regular shifts. Meetings similar to the October 8,
1976, meeting were held prior to the August and September
periods of surveillance, except that there were no objec-
tions voiced in August and September.

One distinguishing characteristic of the October
operation was it"s size. As a result, it was expected
that greater manpower would be required than in the August
and September and earlier operations. In the past, with
not as great a demand for manpower, respondent had attempted
to comply with individual CPO"s desires to work or not to
work overtime surveillance. At the October 8, 1976, meet-
ing the CPO"s were advised they would be working overtime
on a mandatory basis. As SCPO Bauchaud testified:

... while we respected the fact that these
people would and had volunteered in the past,
that because of the extensive coverage and

not knowing then how many suspects we were
talking about, that AUO would probably not

get enough people to cover all those suspects;
and if we didn"t, it would have to be directed
in accordance with the Region policy.

He further testified that it had in the past been
necessary to direct overtime.

As a result of the decision to conduct 24-hour sur-
veillance on all suspects arriving from one geographical
area outside the United States, the monthly schedule for
the CPO"s was changed and employees were rescheduled for
12-hour shifts. If a suspect arrived in Seattle, those
CPO"s scheduled had to report for the 12-hour shift. The
CPO"s were also advised at the October 8, 1976, meeting
that they should be available to a phone so they could
be advised if they were to report to work.

Several CPO"s objected, stating they were being placed
on standby. As the opposition became more vociferous,
management rescinded the telephone availability requirement
and stated the CPO"s would be advised before the end of
their shift whether they would or would not be required
to report for work.

The CPO"s were advised that once on duty they were
to remain until given permission to leave.

Payment for overtime was to be on the basis of admin-
istratively uncontrollable overtime ((AUO). AUO is provided

by Congress for law enforcement agencies, and is used when
overtime must be flexibly applied. 2/

Respondent®s Motion to Dismiss

At the outset respondent moved to dismiss for lack
of jurisdiction, contending the negotiated basic agreement
“"before the parties provides for the grievance procedure
as the exclusive remedy for resolving disputes of the type
alleged in the complaint.”™ The basic agreement provides,
Article 1V, paraqraph 1:

When presenting a grievance under the negotiated
grievance procedure, which is the exclusive pro-
cedure available to the participants and the
employees in this unit for resolving grievances
over the interpretation and application of this
agreement ...

Section 19(d) of the Executive Order provides, however

Issues which can be raised under a grievance
procedure may, 1in the discretion of the

grieved party, be raised under that procedure
or the complaint procedure under this section

A like motion was made in General Services Administra
tion Region 5, A/SLMR No. 528. The agreement between the
parties there had like language that the grievance proce-
dure shall be the exclusive procedure available. The
Assistant Secretary adopted without exception the Adminis-
trative Law Judge"s recommended decision, which stated,
in part:

... a breach of contract can be an unfair labor
practice. When it is, it may be presented either
as a grievance under the grievance procedure or
it may be presented as an unfair labor practice
under the Executive Order. That is exactly what
is provided in section 19(d) of the Order.

See also Department of the Navy, Portsmouth LJaval
Shipyard, A/SLMR No. 508.

On the basis of section 19(d) of the Executive Order
and the above authority, respondent"s motion to dismiss
is denied.

2/ Whether overtime payment was properly AUO or FEPA is
Kot here an issue. That question is before another forum.



Discussion, Further Findings of. Tact and Conclusion

Respondent is here charged with violations of section

19(a) (@) and () of the Executive Order. It is contended:

(1 That changes in working conditions were imple-
mented at the October 8, 1976, meeting without affording
the union the opportunity to negotiate, and

(@ That the meeting of October 8, 1976, was a for-
mal discussion and under section 10(e) of the Executive
Ordenjthe labor organization had the right to be repre-
sented.

The evidence conclusively establishes that 24-hour
surveillance, schedule changes and 12-hour shifts had
occurred in the past. The requirement, during 24-hour
surveillance, that CPO"s could not leave until obtaining
a supervisor®s permission, was also not a new requirement.
While admitting that management had the right to assign
overtime (Tr. 43) the union contends that here the situa-
tion was different, for the reason there was not an
identified specific suspect, but rather, an overall plan

to observe all arrivals from one foreign geographical area.

This attempted distinction is not impressive. The
mission of respondent is to prevent smuggling. There is
no change in policy or practice because a group rather
than an individual is observed.

Section 11(d) of the Executive Order provides:

... the obligation to meet and confer does not
include matters with respect to the mission of
an agency.

Under Article VX of the Basic Agreement, however,
overtime, tours of duty and assignments are matters appro-
priate for discussion. » Put another way, management had
an obligation to bargain on the implementation and impact
of overtime. Alabama National Guard, A/SLMR No. 660.

Those discussions (or negotiations) occurred during
the formation of the policy patrol statement. As in
NASA, Kennedy Space Center, A/SLMR No. 223, we are dealing
not with waiver, but rather, with actual negotiations at
an earlier time.

In that very similar case, just as in the instant
case, the parties met and exchanged letters concerning

- 8 -
changes in a medical and health program. The respondent
there also requested suggestions from complainant. The

Assistant Secretary concluded:

In the context of these events, it is clear
that the proposed revision was discussed fully
by both parties and that as a practical mat-
ter regardless of what the parties consider
their correspondence, proposals and discus-
sions concerning revision to be- the parties
did, in fact, engage in negotiations regard-
ing the proposed KMl revision. Under these
circumstances, |1 find that the respondent
satisfied its obligation to negotiate with the
complainant on the proposed revision.

When the letter of March 25, 1976, advised the union
management proposed to effectuate the negotiated Patrol
Policy Statement on April 19, 1976, the union was required
to respond further if additional changes were desired.

See Department of the Havy, Portsmouth Naval Shipyard, A/SLMR
No. 508 at page 253. When there was no-response from the
union the Patrol Policy Statement became effective

April 19, 1976.

Finally, it is concluded the meeting of October 8,
1976, was not a formal discussion under section 10(e) of
the Executive Order.

A good analysis of what constitutes a formal discus-
sion appears in Department of Health, Education and Welfare,
Social Security Administration, A/SLMR No. 419, where it
was said:

... 1t is the nature and significance of the
discussion that is determinative.

Here a meeting was not held to discuss or negotiate
working conditions or policies. That had already been
accomplished by the Patrol Policy Statement. This meet-
ing was called to advise and brief the employees concerning

an upcoming operation. It was not anticipated there would
be discussions concerning personnel availability, shifts
and hours worked. Thus, there was no intent to deal or

negotiate directly with unit employees. As stated in
Department of the Navy, Naval Airstation, Fallon, Nevada,
FLRC No. 74A-80 (October 24, 1975):

In determining whether a communication is
violative of the Order, it must be judged



independently and a determination made as to
whether that communication constitutes, for
example, an attempt by agency management to
deal or negotiate directly with unit employ-
ees __ In reaching this determination, both
the content of the communication and the cir-
cumstances surrounding it must be considered.

So viewing the instant case, there was no obligation
the exclusive representative be represented at the meet-
ing.

A possible exception to the above conclusion was the
decree CPO"s would have to stand by a phone to determine
if they would work. This requirement was not, in my
opinion, covered by the Patrol Policy Statement. I imple-
mented, it would have constituted standby duty and a change
in working conditions.

Because the subject was discussed (negotiated) at the
October 8, 1976, meeting, this one subject could have cast
the discussion into the "formal"™ category under section
10(e) of the Executive Order, requiring union representa-

tion. However, the very quick retreat of management makes
this issue de minimus, not warranting the finding of a
violation. Vandenberqg Airforce Base, California, FLRC

No. 74A-77 (August 8, 1975).

Hence, it is concluded there was no violation of
sections 19(a)(@) and 19(a)(®) of the Executive Order.

Recommendation
Having found that respondent has not engaged in con-
duct violative of sections 19(a) (1) and 19(a) (6) of the

Order, 1 recommend that the complaint herein be dismissed
in its entirety.

EDWARD C. BURCH
Administrative Law Judge

Dated: September 23, 1977
San Francisco, California

ECB :vag

February 3, 1978

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND .ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

SOCIAL SECURITY ADMINISTRATION,
BUREAU OF HEARINGS AND APPEALS
AZSLMR No. 979  ————m—m—m oo

This case involved an unfair labor practice complaint filed by the
American Federation of Government Employees, AFL-CIO, Local 3615 (Com-
plainant) alleging that the Respondent failed to negotiate with the
Complainant prior to making the final decision to use a revised form
utilized in initiating grievances under the agency grievance procedure.

The Administrative Law Judge concluded that the Respondent had not
violated Section 19(a)(1) and (6) of the Order. In this regard, he
found that revision of the form used to initiate a grievance under the
agency grievance procedure did not change personnel policies and prac-
tices or other matters affecting working conditions. In his view, the
Respondent owed no obligation under Section 11(a) of the Order to meet
and confer with the Complainant prior to issuing the revised agency
grievance form because the revision did not materially affect, or have
substantial impact on, personnel policies and practices or matters af-
fecting general working conditions. He further found that use of the
form, both before and after the revision, was not mandatory, and, accord-
ingly, there was no change in any existing practice or procedure.

Noting particularly the absence of exceptions, the Assistant Secretary
adopted the findings, conclusions, and recommendation of the Administrative
Law Judge and ordered that the complaint be dismissed in its entirety.



A/SIMR No. 979
U.S. DEPARTMENT OF LABOR

UNITED STATES DEPARTMENT OF LABOR Oryxes or Adm inistrative Law Judges
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS Suite 700-111120th Street, N.W.
Washington, D.C. 20036
SOCIAL SECURITY ADMINISTRATION, In the Matter of

BUREAU OF HEARINGS AND APPEALS
SOCIAL SECURITY ADMINISTRATION

Respondeat BUREAU OF HEARINGS AND APPEALS
313 Case No. 22-7581 (CA) Respondent
AMERICAN FEDERATION OF GOVERNMENT and
EMPLOYEES, AFL-CIO, LOCAL 3615 Case No. 22-7581(CA
AMERICAN FEDERATION OF GOVERNMENT @
Complainant EMPLOYEES, LOCAL 3615
Complainant
DECISION AND ORDER Mr. Albert B. Carrozza
On November 4, 1977, Administrative Law Judge William B. Devaney ng{eg%?%%g'\é%& ﬁ‘_ﬁgE Local 3615
issued his Recommended Decision and Order in the above-entitled proceed- Arli Viraini 22210
ing, finding that the Respondent had not engaged in the unfair labor rlington, Virginia _ o
practicesalleged in the complaint and recommending that the complaint be For the. Complainant
dismissed in its entirety. No exceptions were filed to the Administrative - -
Law Judge s Recommended Decision and Order. Edwin C. Satter, |ll, Esquire
6421 Eppard Street
The Assistant Secretary has reviewed the rulings of the Administra- Falls Church, Virginia 22044
tive Law Judge made at the hearing and finds that no prejudicial error For the Respondent
was committed. The rulings are hereby affirmed. Upon consideration of
the Administrative Law Judge®s Recommended Decision and Order and the i}
entire record in the subject case, and noting particularly the absence Before: WlLl_—"_AM B. PEVANEY
Administrative Law Judge

of exceptions, | hereby adopt the Administrative Law Judge"s findings,
conclusions, 1/ and recommendation.

RECOMMENDED DECISION AND ORDER

ORDER
Statement of the Case
_IT IS HEREBY ORDERED that the complaint in Case No. 22-7581(CA) be
and it hereby is, dismissed. * 2hi® is a case under Executive Order 11491, as amended
(hereinafter also referred to as the "Order”) which was
) A tat £ ¢ by a charge filed on, or about, October 1, 1976
Dated, Washington, D.C. Asst" Sec” Exh* ? _an QInpiajint ?ilec? on November
¢ \ “ MBIIce rS)I!.al-learing |ssueg Marcﬁ 12,’ }8%
v _ ) 1 _
Francis X. Burkhardt, Assistant Secretary of gﬂly held before the BHE?F%‘-‘EnES VOVHIXBr‘?I f%'frf‘algl???rﬁﬂg was
Labor for Labor-Management Relations ™ aaremenfceof A*Tthe hearin9" June 15, 1977, was Fixed, by
however at Parties, as_the date for the fl’hng of briefs:

however, at.the request of Respondent for good cauSe shown, an

1/ On page 7 of his Recommended Decision and Order, the Administrative Law
Judge implied that a change in an agency"s grievance procedure could
violate 19(a)(6) and (@) of the Order. In reaching the disposition
herein, 1 do not adopt this apparent conclusion.



with the agreement of Complainant, the date for the filing of
briefs was extended on June 9, 1977, to July 1, 1977. Briefs
were timely filed by the parties and have been carefully
considered.

The charge had alleged violations of Section 19(a) (I,
g) and. () of the Order but the complaint alleged violations
S

ectlons 19(a)(1) and (6), only, and the Notice of Hearing
issued only as to the 19(a)(1) and () allegations. The
issue in t |s case is the narrow question as to whether

1/ By letter dated April 18, 1977, the Acting Regional
Administrator, Mr. Hilary M. Sheply, denied the request for
official time for the appearance of Mr. Albert B. Carrozza
as the representatlve of Local 3615. Mr. Carrozza renewed the
request for official time for himself at the hearing and the
reguest was, again, denied, inter alia, for the reasons that

03 16(a) ertalns to authorlty of the Administrative Law
Judge ? Grant requests for appearances of witnesses — '
and does not constitute authority to grant requests for
appearance of an individual to appear in a representative
capacity; and Sectlons 203.16(nl and 204.76(n) do not contemplate
thereunder the approval of official time for an individual

pearlng in a representative capacity. Complalnant has renewed

e request for official time for Mr. Carrozza, who appeared
solely in a representative capacity at the hearing, in its
brief. The request is denied.

In, Department of thelNavy arid The U.S. Naval Weapons
Station, A/SLMR No . 139, 2 A/SLMR 134 (1972), the Assistant _ %
Secretary, while holdlng that Respondent violated Section 19@)
(@ of the Order by refusing to grant official time to_nec-
essary witnesses in a unit determination hearing, specifically
found that agencies "are not obligated to make available on
official time any employeeswho appear solely as union _represent-
atives... an employee who represents a union ... 1is, in effect,
working for the union and agencies should not be obllgated to
grant official time to such an employee.” (2 A/SLMR 134, p. 138)
(emphasis supplied). See, also, Department of the Army, Reserve
Command Headquarters, Camp McCoy, Sparta, WlsconS|n 102nd
Reserve Command, St. Louis, Missouri, A/SLMR No. 256, 3 A/SLMR
150 (1973); U.S. Army Electronics Command Fort Monmouth New
Jersey, A/SLMR No. 281, 3 A/SLMR 315 C1973) The CounC|I in
FLRC No. 72A-20 (A/SLMR No. 139) , 1 Decions and Interpretatlons
of the Federal Labor Relations Council (hereinafter cited as
"FLRC" preceded by the volume number and followed by the page
(Continued)

Respondent violated Section 19(a)(6) of the Order, and, de-
rivatively of Section 19(a)(1) (Complainant’s assertion of
union animus having been wholly unsupported), by changing

its grievance form, for use in filing grievances under Respond-
ent’s unilateral grievance procedure, to prOV|de blocks for
designation of the capacity of a grievant™s representative,

if any, i.e., whether the representative appeared "in a
personal capaC|ty or "on behalf of the exclusive representative,
AFGE Local 3615.~

All parties were represented, were afforded full opportunity
to be heard, to examine and cross-examine witnesses and to in-
troduce evidence bearing on the issues involved. Upon the basis
of the entire record, | make the following findings of fact, con-
clusions and recommendations:

FINDINGS OF FACT

1 This case concerns only Respondent®s unilateral griev-
ance procedure and specifically revision of the grievance form
by Respondent on September 10, 1976, although the parties from
some date in 1975 engaged in_collective bargaining which re-
sulted in an agreement contalnln% a negotiated grievance pro-
cedure effective iIn January, 197 Until the negotiated grievance
Brocedure became effective, all grievances were processed under

espondent®s non—negotlated or unilateral, grievance procedure.

2. The processing of grievances under Respondent"s griev-
ance procedure was, and is, governed by HEW Instruction 771-3.

Footnote 1 continued from page 2.

number of the bound Report) 490 (1973) and FLRC No. 73A-18 W/
SLMR No. 256), 1 FLRC 497 (1973), set aside the Assistant Secre-
tary" s _finding in A/SLMR Nos. 139 and 256 concerning the grant
of official time for witnesses for the reason that "... there

is no obligation under_ the Order to grant official time to union
witnesses. ' A fortiori, the Order imposes no obligation on
agencies to “grant official time to employees who appear solely
as union representatives.

The Council went on to state that it would be conS|stent
with the Order for the Assistant Secretary, "to promulgate a
regulation requiring that necessary witnesses be on official n
time for the period of their Part|0|pat|on at formal hearings. ...
(@ FLRC at 495)(emphasis supplied. This, of course, the Assist-
ant Secreta has done é% § 206.7 ©- of the Regulatlons (@S
C.F.R. 206. g)) but, official time is authorized only for employees
determined to be necessary as witnesses.



Prior to September 10, 1976, the standard form for a Stage 1
Grievance merely provided a line for the employee®s signature.
Although no provision was made on the standard grievance form
for designation of the ?rievant's representative. Complainant
concedes that its normal practice was to insert the representa-
+ J*=m=  Indeed, Mr. Hoyal L. Mosley, Assistant
u ?£ Steward, testified that_he ascertained at the_outset _ )
whether the grievant wanted him to reﬁresent the grievant in his
individual capacity or as Assistant Chief Steward and he then

Mn«l«”~=a?pe”™ ance accordingly. It further appears from
*ejttlmony that non-members of the Union generally

TR s fir. Mostey MeRESTERAENERI SEMBIX Ry M- Mosley rather

Althougb the general practice of Complainant was to

B rePresentative and, unless_requested by
grievant to the contrary, to show the union capacity of the
representative, it was not always clear to Respondent whether
the representative was appearing as a representative iIn his

} 1 Kn;UJLcapacity or merely as an_individual representa-
tive of the grievant. “When a union official appeared as the
grievant s representative in his union capacity. Respondent
merely advised the union representative of any meeting to

minnSnff e Ofie™ Ce; b*“t if the saree person/ although a
arievan? . - ? nOt_Ind~cate_that He as {e?re en |ng the
grievant in_his union cCapaCity. Respondent notiTied the dnron
or any meeting to discuss the grievance.

A4°  *s early as_December, 1975 or_Janua&y, 1976, Respond-
ent in oral conversations with Vice President Michael Cuthbertson
broached the idea of a certification of representation. The
idea was again suggested by Respondent to Assistant Chief
Steward James E. Marshall on July 14, 1976, and a formal dis-
cussion was had on August 19, 1976, at which Mr. Robert J.
Silliman, Ms. Elizabeth T. Baker and Mr. Skip Day represented
Respondent and Chief Steward Carrozza, Vice President Michael
Cuthbertson and Assistant Chief Steward James E. Marshall repre-
sented Complainant. Respondent proposed to institute a separate
document entitled Certificate of Representation” which had two
boxes one which indicated *This is to certify that 1 am repre-

r~ If£levant] on behalf of the exclusive representative,
AFGE Local 3™5 ; the other indicated "This is to certify that 1|
e [ﬂievanE; in_a personal capacity, not_on
behalf of Local 3615.  (Res. h. 3). Mr. Cuthbertson testified
that, after questioning whether they should be discussing the
matter at all m view of general contract negotiations, he in-
dicated that Complainant would agree to the form as an interim

understanding if Respondent would, inter alia, agree to a
written memorandum explaining '‘the purpose of the form, which
is to identify the status of the representative to [sic] the
purpose of complying with Section 10(e) of the Executive
°rder and also an”agreement that the failure to complete the
'P?r. 79 80).not affect the validity of the grievance. _.."

5. Ms: Baker testified that Complainant made two alter-

i™0 pr°Posals. First, that the separate document be titled
Notice of Representation” and that seven conditions were
a . e. to its agreement. Second, that Respondent simply
revise its grievance form to contain two line items at the bot-

to indicate the employee representative®s status. Mr. Silliman

- ol .

that he had noaéﬂtﬁorfli%% to SgreettS anEning . thal 4ot d®
have to get back with them later.” Ms. Baker®s testimony was
fully supported by the testimonz of Mr. Silliman and Mr. Marshall®s
testimony further corroborates her testimony as he testified
that Complainant suggested alternatives '‘this would all be
shortened down that would be put on a grievance form ___ or make
a separate form like management had had here_but it was different.”
Accordingly, 1 fully credit Ms. Baker"s testimony.

6. On September 10, 1976, Respondent, as suggested by
Complainant, issued its revised grievance form which at the
bottom of the old form added the following:

"l am representing , either

Name of Grievant

E ] in a personal capacity, or

(-Signature) Date

[ 1 on behalf of the exclusive representative,
AFGE Local 3615

(signature) Date
(Comp. Exh. 1D

7- Respondent advised the President of Local 3615 by memo-
randum dated September 10, 1976, that the "attached revised forms
; g In e Processing of grievances. ... Copies fur-

nished replace those currently 1n usé which may be destroyed.
(Comp. Exh. C). On the same date the revised form was distributed



internally with the instruction that management ensure that
"your supervisors are informed of this change and receive
copies of the enclosed material.'” (Comp. Exh. 5)= Neverthe
less, Mr. Robert M. Whitehead, Chief of Employee Relations,
testified that Respondent®s grievance form, both before and
after September 10, 1976, was mere}y a sample and its use was
not mandatory, which was fully confirmed by all other testi-
mony and evidence. Respondent®s Exhibit 1 is a
grievance filed May 28, 1976, where Complainant did not use
the HEW form at all; Respondent®s Exhibit 2 is a grievance
filed September 13, 1976, where Complainant used the "old"
form; and Mr. Mosley testified that after September 10, 1976,
he did not indicate the capacitK in which he appeared as re-
presentative of the grievant, whereas he had generally done
so before September 10, 1976.

For example.

8. The record affirmatively shows that there is no
difference in the amount of official time allowed the repre-
sentative whether he a?pears in an individual capaci or as
representative of Local 3615. A second stage official may,
pursuant to Instruction 771-3 restrict the employee represent-
ative, based upon workload, when the same individual has
handled an excessive number of grievances whether the repre-
sentative acted in his union capacity or in an individua
capacity. The revision of Respondent®s grievance form on
September 10, 1976, reflected no change in this policy and
practice. Indeed, except for revision of the grievance form.
Instruction 771-3 was not changed iIn any respect on Septem-
ber 10, 1976.

9. The Director®s insistence on immediate action on
certification of. representation (Comp. Exhs. 9, 101 and/or
the comment, for internal information only, concerning liti-

ation (Comp. Exh. 11) utterly fails to establish any basis

or asserted union animus. Nor is there any basis on the
record to indicate any possible harassment of Complainant.
To the contrary, the record shows that Respondent®s concern
about compliance with Section 10(e) notice was bona fide; was
well understood by Cgmﬁlainant; that Respondent discussed the
problem informally with Complainant as early as December, 1975,
or January, 1976; that, whatever Respondent®s initial position
with regard to its desire for a separate 'Certificate of
Representation', Respondent abandoned its insistence on such
certification; that, on August 19, 1976, Complainant suggested
modification of the grievance form; and that Respondent adopted
Complainant™s suggestion and added spaces to the prior form to
be checked to indicate the capacity in which the representative
appeared.
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CONCLUSIONS

Agency management violates its obligation to meet and con-
fer under the Order when it unilaterally changes those terms
or conditions of employment which are included within the ambit
of _Section_11(a) of the Order. U.S. Army Corps of Engineers
Philadelphia District, A/SLMR No” 673,6 A/SLMR 339(1976);
Social Security Administration, Bureau of Hearings and Appeals,
A/SLMR™ No. 828 (1977). On September 10, 1976, the only greiv-
ance ﬁrocedure available to employees represented by Local 3615
was the grievance procedure established unilaterally by Respond-
ent. AIthough an agency grievance procedure does not result
from any rights accorded to individual employees or to labor
organizations under the Order, Office of Economic OﬁgortuniE¥
Region V, Chicago, Illinois, A/SLMR No . 334,3 A/SLMR 668(1973),
it is a condition of employment. Failure of an agency to pro-
perly apply the provisions of its_own_grievance procedure, in
the absence of discriminatory motivation or disparity of treat-
ment based on union membership considerations - which is wholly
absent in_this case - is not a violation of the Order, Office
of Economic Opportunity, supra; General Services Administration,
Region 7, Fort Worth, Texas, A/SLMR No. 416, 4 A/SLMR 490 (1974);
united States Navy, Navy Air Station (North Island, San Diego,
California, A/SLMR No . 422, 4 A/SLMR 527 (1974) .1t is assumed,
but not decided, that a change of an agency®s grievance procedure
is a change of a condition of employment and that a unilateral
change of a grievance procedure would violate 19(a)(6) and,
derivatively, would violate Section 19@) CI), notwithstanding
that a violation of a unilaterally established grievance pro-
cedure, in the absence of discriminatory motivation or disparity
of treatment based on union membership considerations, would not
violate the Order. It is not necessary to decide, and, there-
fore no decision has been made or is to be inferred, as to
whether Respondent would have violated Sections 19(a)(6) and (@
of the Order had it unilaterally changed its grievance procedure
since, on the record, it is clear that Respondent neither-
changed its grievance procedure nor any condition of employment.

First, Respondent®s change of its grievance form did not
change the right of any representative to freely designate the
capacity in which he appeared for a grievant. To the contrary,
the revised form merely provided blocks for entry of the repre-
sentative "s_name, the appropriate block being selected by the
representative depending on whether the representative wished
to appear "in a personal capacity'” or "on behalf of the exclusive
representative, AFGE Local 3615"; and was wholly in accord with
existing practice. The fact that lines for signature were Pro-
vided on an agency form for the name of the representative, if
any, whereas the prior agency form had not provided such lines
for signature, certainly constituted no change in Respondent s



grievance procedure and no change in any condition of employment,
ersonnel policies and practices and matters

1.e., did not change '’
af%ectgng workfng gondPtlons - ers

Second, use of Respondent®s_form was not mandatory, either
before or after September 10, 1976, and, accordingly, there
was no mandated change in any existing practice or procedure.

Third, Section 11(a) "is riot intended to embrace every
- - — - -

which indirectly may SFfect Smploysas  ShYEhdeP ESeRIa Yy e
encompasses those matters which materially affect, and have a
substantial impact on, personnel policies, practices, and gen-

N 1t _ N\ M 1
URE T8 RMNHIEShal cOsPd SN Mbry cheint " Nattonal
gSLMR No. 738,"b A/SLMR 591 U~”6) . P Whill*trie regord in this
case in my view shows that the revision of Respondent®s griev-

®@fFfect whatever on personnel policiesh r%ﬁtices
a e

or working conditions, by no standard can i1t be said t
revision of Respondent®s grievance form "materially" affected
~ 3 substantial impact on, personnel policies, practices,
d general working conditions” and, accordingly, Respondent
owed no obligation under Section Ufa) of the Order to notify,
and, upon request, to meet and confer with Complainant prior
toMissuance of its revised grievance form. Department of
efense, Air National Guard, Texas Air National Guard, Camp
abry, Austin, Texas, supra. = e——————— e 9

c ,Sin? e the Complainant failed_to prove a violation of
Section 19(a)(6) or (D of Executive Order 11491, as amended,
the complaint should be dismissed.

RECOMMENDAT ION

The complaint herein should be dismissed.

WILLIAM B.
Administrative Law Judge

Dated: November 4, 1977
Washington, D.C.

WBD/mml

February 3, 1978

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND DIRECTION OF ELECTION
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

VETERANS ADMINISTRATION HEALTH
CARE FACILITY,

MONTROSE, NEW YORK

A/SLMR No . 980

case involved a representation petition filed by the American
Federation of Government Employees, Local 1119 (AFGE) seeking an elec-
tion in a unit of all professional and nonprofessional General Schedule
employees of the Veterans Administration Health Care Fa Montrose

whLwh: J": Pe* “r d f°r unit Is coextepsive with the unit for 7
kt]ich the National Federatfgn of Fe era? E}Q)yees, Local 1119 (NFFE) is

Septgm%gr TZOTIQI%— tf ) ESSS%ra gd téé’r(?éement which became effective on
until modified or te™~ed™

£ er Es-— -

with the TeCOrdrevealed that in June 1976, the NFFE requested to meet
ith the Activity for the purpose of revising the parties® negotiated

1976e"tht™ ©°llowing the a8reement”s anniversary date of September 12
1976, the parties commenced negotiations for a new agreement In the

ne ®?Creta’y S View> when the Parties commenced negotiations

n* the anniversary date of the agreement, it became unclear as to
te™ L m PF u Intended tO negotiate a new agreement with a new
theTnegotiations “or i1 t af f ment indefinitely pending completion of

Fixed term In thi? t0 re’eW theijr prlor_agreement for a new,
1»)T$A= .r amp)]iguous setting, t Erdppartieg w'ieghli]ng to ‘c%a?w
nge the representative status of the NFFE had no way of ascertaining

followi
*

Secretary”s viewt'me j¥’ T °f 3 petiti°n- * ~ Lsis® " 8
advantage in be”g
SCUS 2;: “oix oy e



A/SLMR No. 980

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

VETERANS ADMINISTRATION HEALTH
CARE FACILITY,
MONTROSE, NEW YORK
Activity
an(j Case No. 30-7713(RO)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 1119

Petitioner
and

NATIONAL FEDERATION OF FEDERAL
EMPLOYEES, LOCAL 1119

Intervenor

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order
11491, as amended, a hearing was held before Hearing Officer Raymond
Wren. The Hearing Officer®s rulings made at the hearing are free from
prejudicial error and are hereby affirmed.

Upon the entire record in this case, including briefs filed by the
Petitioner, the American Federation of Government Employees, Local 1119,
hereinafter called AFGE, and the Intervenor, the National Federation of
Federal Employees, Local 1119, hereinafter called NFFE, the Assistant
Secretary finds:

1. The labor organizations involved claim to represent certain
employees of the Activity.

2. The AFGE seeks an election in a unit consisting of all pro-

fessional and nonprofessional General Schedule (GS) employees, including

Canteen Service employees, of the Veterans Administration Health Care
Facility, Montrose, New York, excluding all Wage Grade (WG) employees,
employees engaged in Federal personnel work in other than a purely

clerical capacity, management officials and supervisors as defined by
the Order. 1/ The petitioned for unit is coextensive with the unit for
which the NFFE is currently the incumbent exclusive representative. _/

The Activity and the NFFE take the position that their negotiated
agreement, which became effective on September 12, 1972, and which
provides for automatic renewal biannually until modified or terminated,
constitutes a bar to the instant petition. 3/ Thus, the Activity and
the NFFE contend that the agreement renewed itself on September 12,
1974, and again on September 12, 1976, and that the AFGE s petition,
which was filed on April 11, 1977, was not filed during the *‘open

1/  The unit appears essentially as amended at the hearing.

2/ The NFFE was granted exclusive recognition in the aforesaid unit in

— 1965. In 1974, a timely representation petition was filed by
another labor organization. As a result of that petition, the
Assistant Secretary directed an election in a unit of all profes-
sional and nonprofessional GS employees, excluding, among others,
guards, in Veterans Administration Hospital, Montrose, New York,
A/SLMR 108, A/SLMR No. 484 (1975). The NFFE won the election and
was certified as the exclusive representative on April 7, 1976.
Thereafter, the Assistant Secretary, in Veterans Administration
Hospital, Montrose. N.Y., A/SLMR No. 872 (1977), dismissed a peti-
tion seeking to represent the guards who had been excluded from the
unit description contained in the certification issued to the NFFE
in 1976, finding that the unit description had inadvertently ex-
cluded the guards and that the guards continued to be included in
the NFFE"s unit.

3/ The agreement provides, in pertinent part:
ARTICLE 45 - DURATION OF AGREEMENT AND MODIFICATION

SECTION 1. This agreement shall . * remain in effect for a
period of two (2) years from its effective date and be automati-
cally renewable every two (2) years on the second anniversary date
thereafter until modified or terminated as provided herein. Each
new 2 year period will be a new duration period with a new effec-
tive date.

SECTION Il. Once each calendar year, either party may request
modification of this agreement by notifying the other, not less
than 60 days prior to the anniversary date of this agreement, that
a conference is desired to consider the need for revising this
agreement. If either party indicates its intention to modify or
make changes during the aforesaid periods, this agreement shall
remain in full force and effect until such changes are negotiated



period.” 4/ On the other hand, the AFGE contends, among other things,
that, even assuming the agreement was renewed in 1974, the NFFE had
served-timely notice to modify, which acted to prevent the renewal of
the agreement for bar purposes in 1976. It further argues that, even
assuming the agreement continued beyond September 12, 1976, by its terms
it became one of indefinite duration and, therefore, could not serve as
a bar to the instant petition.

The record reveals that in June 1976, the NFFE requested to meet
with the Activity for the purpose of revising the parties® negotiated
agreement. Both parties stipulated that negotiating sessions were held
from December 1976, to February 1977, and that, while the parties agreed
on several articles, they did not agree to all terms of a new agreement.
No negotiations were held subsequent to February 1977. Thereafter, on
April 11, 1977, the AFGE filed the instant petition.

Under the foregoing circumstances, 1 find that there was no agree-
ment bar to the filing of the subject petition. It has been previously
held that in order for an agreement to constitute a bar to the process-
ing of a petition, it should contain a clearly enunciated fixed term or
duration from which employees and labor organizations can ascertain,
without having to rely on other factors, the appropriate time for the
Filing of representation petitions. Thus, it has been found that to
permit agreements of unclear duration to constitute bars to elections
would, in effect, be granting protection to parties who have entered
into ambiguous commitments and could result in the abridgement of the
rights of employees under the Executive Order. 5/

As noted above, the NFFE gave notice of its desire to revise the
existing negotiated agreement in June 1976. Fol-lowing the agreement”s
anniversary date of September 12, 1976, the parties commenced negotia-
tions for a new agreement. At this point, it became unclear as to
whether the parties would negotiate a new agreement with a new term,
continuing the old agreement indefinitely pending completion of the

a/ ;Sjtqection 202.3(c)(1) of the Assistant Secretary"s Regulations provides
at:

When an agreement covering a claimed unit has been signed and
dated by the activity and the incumbent exclusive representa-
tive, a petition for exclusive recognition or other election
petition will be considered timely when filed as follows: ()
Not more than ninety (90) days and not less than sixty (60)
days prior to the terminal date of an agreement having a term
of three (3 years or less from the date it was signed and
dated by the activity and the incumbent exclusive represen-
tative;. . .

1/  See Treasury Department, United States Mint. Philadelphia. Pennsylvania.
1 A/SIMR 236, A/SLMR No! 45 (1971). B

negotiations, or would renew their prior agreement for a new, fixed
term. In this ambiguous setting, third parties wishing to challenge the
representative status of the NFFE had no way of ascertaining the appro-
priate time for the filing of a petition. In addition, this created an
unfair advantage for the incumbent labor organization in that it could
negotiate for a completely new agreement at a time when its prior agree-
ment had expired and yet retain a protection from challenges by third
parties while the negotiations continued.

Thus, under the particular circumstances herein, 1 find that the
extended agreement was one of indefinite duration after September 12,
1976, lacking a clearly fixed term, and that such agreement could not
serve as a bar to the AFGE"s petition which was filed on April 11,
1977. 6 In my view, such a temporary, stopgap arrangement does not
constitute a final, fixed term agreement and lacks the stability sought
to be achieved by the agreement bar principle. 7/

Accordingly, 1 shall direct an election in the following unit which
I_find appropriate for the purpose of exclusive recognition under Execu-
tive Order 11491, as amended:

All professional and nonprofessional General Schedule
employees, including Canteen Service employees, of
the Veterans Administration Health Care Facility,
Montrose, New York, excluding all Wage Grade employ-
ees, employees engaged in Federal personnel work in
other than a purely clerical capacity, management
officials .and supervisors as defined in the Order.

As noted above, the unit found appropriate includes professional
~ 2?2 £ \ H°UeVer’ the Assistant_Secretary is prohibited by _Section _
J-0(;(® Of the Order from including professional employees” in any unit
with nonprofessional employees unless a majority of the professional
employees votes for inclusion in such unit. Accordingly, the desires of
the professional employees must be ascertained. 1 shall, therefore
direct separate elections in the following groups:

Voting Group (@): All professional General Schedule employees,
including professional employees of the Canteen Service, of the
Veterans Administration Health Care Facility, Montrose, New York,
excluding all nonprofessional employees, Wage Grade employees,
employees engaged in Federal personnel work in other than a purely

clerical capacity, management officials and supervisors as defined
in the Order.

17  Cfe feterans Administration Hospital. Leech Farm Road7 Plt-fghnrch
Pennsylvania. 1 A/SLMR 483, A/SLMR No. 104 (1971). @ -------

[/ Department _of the Air Fnrrp, Holloman Air Force Raa»
Alamogordo, New Mexico. 3 a/.ct.mp » tlo -3: -7



Voting Group (b): All nonprofessional General Schedule employees,
including nonprofessional employees of the Canteen Service, of the
Veterans Administration Health Care Facility, Montrose, New York,
excluding all professional employees, Wage Grade employees, em-
ployees engaged in Federal personnel work in other than a purely
clerical capacity, management officials and supervisors as defined
in the Order.

The employees in the nonprofessional voting group () will be
polled whether or not they desire to be represented by the AFGE, by the
NFFE, or by neither.

The employees in the professional voting group (@ will be asked
two questions on their ballots: () whether or not they wish to be
included with the nonprofessional employees for the purpose of exclusive
recognition, and (2) whether or not they wish to be represented for the
purpose of exclusive recognition by the AFGE, the NFFE, or neither. In
the event that a majority of the valid votes of voting group (&) is cast
in favor of inclusion in the same unit.as the nonprofessional employees,
the ballots of voting group (@ shall be combined with those of voting
group (b).

Unless a majority of the valid votes of voting group (@) is cast
for Inclusion in the same unit as the nonprofessional employees, they
will be taken to have indicated their desire to constitute a separate
unit, and an appropriate certification will be Issued indicating whether
the AFGE, the NFFE, or neither was selected by the professional employee
unit.

The unit determination in the subject case is based, in part, then,
upon the results of the election among the professional employees. How-
ever, 1 will now make the following findings in regard to the appropriate
unit:

1. If a majority of the professional employees votes for inclusion
in the same unit as the nonprofessional employees, | find that the
following employees constitute a unit appropriate for the purpose of
exclusive recognition within the meaning of Section 10 of the Order:

All professional and nonprofessional General Schedule employees,
including Canteen Service employees, of the Veterans Administration
Health Care Facility, Montrose, New York, excluding all Wage Grade
employees, employees engaged in Federal personnel work in other
than a purely clerical capacity, management officials and super-
visors as defined in the Order.

2. If a majority of the professional employees does not vote for
Inclusion in the same unit as the nonprofessional employees, 1 find that
the following two groups of employees constitute separate units appropriate
for the purpose of exclusive recognition within the meaning of Section
10 of the Order:

(@ All professional General Schedule employees, including pro-
fessional employees of the Canteen Service, of the Veterans Ad-
ministration Health Care Facility, Montrose, New York, excluding
all nonprofessional employees, Wage Grade employees, employees
engaged in Federal personnel work in other than a purely clerical
capacity, management officials and supervisors as defined in the
Order.

@® All nonprofessional General Schedule employees, including
nonprofessional employees of the Canteen Service, of the Veterans
Administration Health Care Facility, Montrose, New York, excluding
all professional employees, Wage Grade employees, employees engaged
in Federal personnel work in other than a purely clerical capacity,
management officials and supervisors as defined in the Order.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among employees in
the unit found appropriate as early as possible, but not later than 60
days from the date below. The appropriate Area Administrator shall
supervise the election subject to the Assistant Secretary’s Regulations.
Eligible to vote are those in the unit who were employed during the
payroll period immediately preceding the date below, including employees
who did not work during that period because they were out ill, or on
vacation or on furlough, including those in the military service who
appear in person at the polls. Ineligible to vote are employees who
quit, or were discharged for cause, since the designated payroll period
and who have not been rehired or reinstated before the election date.
Those eligible shall vote whether they wish to be represented for the
purpose of exclusive recognition by the American Federation of Govern-
ment Employees, Local 1119; by the National Federation of Federal Em-
ployees, Local 1119; or by neither.

Dated, Washington, D.C.

February 3, 1978 .
Vs AT/i?uA

Trancis X. Burkhardt.Assistant Secretary of

Labor for Labor-Management Relations



February 3, 1978

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

PICATINNY ARSENAL AND
THE PROJECT MANAGER FOR
NUCLEAR MUNITIONS,
DOVER, NEW JERSEY
A/SLMR No. 981

This case involved three unfair labor practice complaints filed by
the Complainants, Local Union 1437, National Federation of Federal
Employees, Ind. (NFFE); Local Union 142, Office and Professional Employees
International Union, AFL-CIO (OPE); Federal Employees Council 270 (Council
270); and Local Union 169, Federal Uniformed Firefighters, AFL-CIO
(Firefighters) alleging that the Respondents violated Section 19(a)(1)
and (6) of the Order by failing to bargain with the Complainants prior
to a change in competitive areas and levels.

As a result of a major reorganization of the Department of the Army
armanents community, the Respondent Picatinny Arsenal (Arsenal) was
essentially disestablished, and its functions were distributed between
two new commands. One of the new commands, U.S. Army Armament Research
and Development Command (ARRADCOM), was established on January 31, 1977,
at the Arsenal site, Dover, New Jersey, and was made a party Respondent
in this proceeding. In the summer of 1976 the Complainants had requested
the Arsenal to bargain with them on a change in the competitive areas,
which the Arsenal refused asserting that the matters involved were non-
negotiable.

The Assistant Secretary, noting particularly that no exceptions had .
been filed by the NFFE, adopted the Administrative Law Judge®s finding
in Case No. 32-04800(CA) that the Respondent Arsenal had not violated
Section 19(a)(1) and (6) of the Order by establishing new competitive
levels without first meeting and conferring with the Complainant NFFE,
and ordered that the complaint in that case be dismissed.

The Assistant Secretary concurred also in the Administrative Law
Judge s finding in Case Nos. 32-04793(CA) and 32-04838(CA) that the
Arsenal had violated Section 19(a)(1) and (6) of the Order by changing

competitive areas without first meeting and conferring with the Complainants

regarding the decision to effectuate such a change. However, noting
that the Arsenal has been disestablished, the Assistant Secretary concluded

that the issuance of a remedial order would be inappropriate at this

time as before there could be an appropriate remedial order, the question
of whether the ARRADCOM and/or the Project Manager for Nuclear Munitions
(an alleged successor to a tenant activity of the Arsenal) have become
successor activities must be established prior to ordering them to

remedy their predecessorsl unfair labor practices. He ordered, therefore,
that if a final determination is made in the pending subsequent representation
proceedings that these Respondents meet the test of successorship and

the Complainants are found to remain the exclusive representatives in
appropriate units of employees located at the Dover site, such exclusive
representatives must be notified by the appropriate respondent-actlvity
of any intended change in the competitive areas affecting employees
within the unit, and afforded the opportunity to meet and confer, to the
extent consonant with law and regulations, on the decision to effectuate
such a change. Conversely, if successorship was not established, he
ordered the Regional Administrator to close Case Nos. 32-04793(CA) and
32-04838(CA) without issuance of a remedial order.



A/SLMR No. 981
UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
PICATINNY ARSENAL AND THE PROJECT
MANAGER FOR NUCLEAR MUNITIONS
Respondents
and Case No. 32-04793(CA)

LOCAL UNION 1437, NATIONAL FEDERATION
OF FEDERAL EMPLOYEES, IND.

Complainant
PICATINNY ARSENAL,
DOVER, NEW JERSEY
Respondent
and Case No. 32-04800(CA)

LOCAL UNION 1437, NATIONAL FEDERATION
OF FEDERAL EMPLOYEES, IND.

Complainant
PICATINNY ARSENAL,
DOVER, NEW JERSEY
Respondent
and Case No. 32-4838(CA)

LOCAL UNION 1437, NATIONAL FEDERATION
OF FEDERAL EMPLOYEES, IND.
and
LOCAL UNION 142, OFFICE AND PROFESSIONAL
EMPLOYEES INTERNATIONAL UNION, AFL-CIO
and
FEDERAL EMPLOYEES COUNCIL 270
and
LOCAL UNION 169, FEDERAL UNIFORMED
FIREFIGHTERS, AFL-CIO

Complainants

DECISION AND ORDER

On July 22, 1977, Administrative Law Judge Robert L. Ramsey issued
his Recommended Decision and Order in the above-entitled consolidated
proceeding, Ffinding in Case No. 32-04800(CA) that the Respondent Picatinny
Arsenal, Dover, New Jersey, (Arsenal) had not violated the Order and
recommending dismissal of that complaint. In Case Nos. 32-04793(CA) and
32-04838(CA) he found that the Respondents, the Project Manager for
Nuclear Munitions and the Arsenal had violated Section 19(a)(1) and (6)
of the Order and recommended that they cease and desist therefrom and
take certain affirmative actions as set forth in the attached Administrative
Law Judge®s Recommended Decision and Order. Thereafter, the Headquarters,
U.S. Army Materiel Development and Readiness Command (DARCOM) , as the
major command to which the Respondents report, Ffiled exceptions and a
supporting brief in behalf of the Respondents Il with respect to the
Administrative Law Judge®s Recommended Decision and Order.

The Assistant Secretary has reviewed the rulings of the Administrative

Law Judge made at the hearing and finds that no prejudicial error was
committed. The rulings are hereby affirmed. Upon consideration of the
Administrative Law Judge®s Recommended Decision and Order and the entire
record in the subject cases, including the exceptions and supporting

brief filed by the DARCOM, 1 hereby adopt the Administrative Law Judge®"s
Ffindings, conclusions and recommendations, only to the extent consistent
herewith.

The record indicates that as a result, in part, of a major reorgan-
ization of the Department of the Army armaments community which, among
other things, affected employees located at Picatinny Arsenal, the
Arsenal was essentially disestablished and its functions distributed
between two new commands. One of the new commands, the ARRADCOM, was
established on January 31, 1977, and its headquarters were located at
the Dover, New Jersey, site. The planning and implementation of such
reorganization resulted in the transfer of some employees located at the
Arsenal to other duty stations, and in the transfer of other employees
at duty stations other than the Arsenal to the Dover site.

The record herein indicates that sometime during the summer of 1976
the Complainants, Local Union 1437, National Federation of Federal
Employees (NFFE); Local Union 142, Office and Professional Employees
International Union, AFL-CIO (OPE); Federal Employees Council 270
(Council 270); and Local Union 169, Federal Uniformed Firefighters,

1/ It is noted that, at the hearing, the Administrative Law Judge granted
the Complainants™ motion to amend the complaints to include the
U.S. Army Armament Research and Development Command (ARRADCOM) as
a party Respondent in this proceeding.
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AFL-CI10 (Firefighters) 7] requested the Respondent Arsenal 3/ to bargain
with them on proposed changes in competitive areas LCase Nos. 32-04793(CA)
and 32-04838(CA)J. Case No. 32-04800(CA) involved a request of the

Arsenal in June 1976, by the NFFE to participate in the determinations

with regard to the competitive levels. The Arsenal refused these bargaining
requests asserting that the matters involved were non-negotiable. The Com-
plainants herein contended that there was an obligation on the part of

the Respondents to negotiate with the exclusive representatives concerning
the establishment of the new competitive areas and levels and their

adverse impact on unit employees.

As indicated above, the Administrative Law Judge found that no
violation of the Order occurred in Case No. 32-04800(CA). 4/ He found,
however, in Case Nos. 32-04793(CA) and 32-04838(CA), that the Respondent
Arsenal and the Respondent Project Manager for Nuclear Munitions had
violated Section 19(a)(1) and (6) of the Order *"when they established
new competitive areas without first meeting and conferring or negotiating
with the named Complainants on the establishment of these competitive
areas and/or their impact on the Complainants.” X concur in that finding
insofar as the Arsenal was found to have violated the Order. 5/

2/ These Complainants were the exclusive representatives of the following
employees employed at the Arsenal: NFFE represented all professional,
employees employed by the Arsenal and its tenant activities serviced
by the Arsenal; OPE represented employees in the Micro Data Branch;
Council 270 represented uniformed guards; and the Firefighters
represented the firefighters.

3/ The Project Manager for Nuclear Munitions was included as a Respondent
by the NFFE in Case No. 32-04793(CA) based on its contention that,
subsequent to the reorganization, the Project Manager for Nuclear
Munitions became the successor to the Project Manager for Safeguard
Munitions, a tenant activity which was serviced by the Arsenal and
whose employees were Included in the unit at the Arsenal represented
by the NFFE. The record indicates that the Project Manager for
Safeguard Munitions was phased out prior to the establishment of
the Project Manager for Nuclear Munitions. The Respondents deny
that the Project Manager for Nuclear Munitions became the successor
to the Project Manager for Safeguard Munitions.

4/ Noting particularly that no exceptions were filed by the NFFE to
that conclusion, 1 hereby adopt the Administrative Law Judge®s
finding and recommendation, and I shall order that the complaint
In that case be dismissed.

5/ With regard to the violation found against the Project Manager
for Nuclear Munitions, | note that at the time of the vio-
lation its alleged predecessor activity, the Project Manager
for Safeguard Munitions, was not an entity separate and apart
from the Arsenal unit represented by the NFFE. However, as
indicated hereafter, if the Project Manager for Nuclear
Munitions is found in a subsequent proceeding to be a successor
entity to part of the Arsenal unit, it will be ordered to
remedy those violations for which it is responsible.
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The Assistant Secretary has held that while agencies are not
obligated to bargain on the decision to effectuate a reduction in force,
they are obligated to bargain on the establishment of new competitive
areas for the purpose of a reduction in force. 6/ In its review of
A/SLMR No. 679, the Federal Labor Relations Council (Council) noted
(FLRC No. 76A-101) that agency management is obligated to negotiate with
a labor organization accorded exclusive recognition with respect to
personnel policies and practices and matters affecting working conditions
of employeees in the bargaining unit, and that where changes in established
personnel policies and practices, such as competitive areas, are to be
made, an agency has the obligation to provide the exclusive representative
adequate notice and an opportunity to request negotiations concerning
the proposed change insofar as it affects employees within the unit of
recognition. The Council further stated that an agency must notify the
labor organization representing employees who are to remain in the
competitive area of the decision to remove other employees and, upon
request, negotiate concerning the impact of such removal on those remaining
employees.

While, as indicated above, 1 agree with the Administrative Law
Judge®s finding that the Respondent Arsenal violated Section 19(a)(1)
and (6) of the Order by failing to bargain on the change in competitive
areas, | am unable, under the particular circumstances herein, to issue
an appropriate remedial order at this time. Thus, at the time the
improper actions herein occurred, the Arsenal was the employer-activity
of the employees represented exclusively by the Complainants. Subsequent
to the filing of the complaints herein, and the phasing out of the
Project Manager for Safeguard Munitions, the Arsenal was disestablished,
and the Project Manager for Nuclear Munitions, as well as the ARRADCOM,
were separately established at the Dover site. Thus, there is a question
as to whether the ARRADCOM has become the successor to the Arsenal,
and/or the Project Manager for Nuclear Munitions has become the successor
to the Project Manager for Safeguard Munitions.

In Defense Supply Agency, Defense Property Disposal Office. Aberdeen
Proving Ground, Aberdeen. Maryland, 3 FLRC 787, FLRC No. 74A-22(1975),
the Council set forth the criteria necessary to establish successorship,
i.e., () the recognized unit is transferred substantially intact to the
gaining employer; (2) the appropriateness of the unit remains unimpaired
in the gaining employer; and (3) a question concerning representation is
not timely raised as to the representative status of the incumbent labor
organization. Further, it stated that '‘the gaining employer (whether
by inter or Intra agency transfer) takes the place of the losing agency
or employing entity as a "successor” under [section] 10(&) when the sub-
stantive elements of recognition continue without material change after
the subject reorganization."

6/ Department of the Army. U.S. Army Electronics Command. Fort
Monmouth. New Jersey. 6 A/SLMR 365, A/SLMR No. 679 (1976).
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In my opinion, therefore, before there can be an appropriate remedial
order In this matter, it must be established that the Respondent ARRADCOM
Is a successor to the Arsenal and/or the Respondent Project Manager for
Nuclear Munitions is a successor obligated to bargain with the Complainants
and to remedy the predecessors” unfair labor practices. The record
herein is insufficient to establish that the ARRADCOM and the Project
Manager for Nuclear Munitions meet the successor criteria set forth
above. Accordingly, 1 find that the Administrative Law Judge"s proposed
remedial order is inappropriate at this time. Rather, if a final determination
is made in any subsequent proceeding 7/ that the ARRADCOM is a successor
to the Arsenal and/or the Project Manager for Nuclear Munitions is a
successor Activity, and the Complainants in Case Nos. 32-04793(CA) and
32-04838(CA) are the representatives of appropriate units located at the
Dover, New Jersey, facility, the following remedial order would be
appropriate with the appropriate designations of the respondents and
exclusive representatives therein. Further, since the Picatinny
Arsenal has, in effect, been disestablished, unless successorship is
established in subsequent proceedings and the Complainants are found to
remain the exclusive representatives in appropriate units of employees
located at the Dover, New Jersey, site, | find that it would not effectuate
the purposes of the Order to issue a remedial order against the Picatinny
Arsenal and/or the Project Manager for Nuclear Munitions in Case Nos.
32-04793(CA) and 32-04838(CA). o/

ORDER 10/

Pursuant to Section 6 (b) of Executive Order 11491, as amended, and
Section 203.26(b) of the Regulations, the Assistant Secretary of Labor

JJ 1 have been administratively advised that a number of RA petitions
have been filed relative to the successor issue.

8/ Cf. Department of Agriculture and Office of Investigations,
5 A/SLMR 580, A/SLMR No. 555 (1975).

9/ in such circumstances, the appropriate Regional Administrator would
close the above cited cases without a remedial order.

10/ Cf. Department of the Interior. Bureau of Reclamation, Yuma Projects
Office, Yuma. Arizona. A/SLMR No. 808 (1977), in which the Acting
Assistant Secretary held, in applying the principles enunciated by
the Council in FLRC No. 74A-52, that a status quo ante remedy with
respect to the reestablishment of prior competitive areas was
inappropriate where the Activity unilaterally established new
competitive areas for the purpose of reduction-in-force insofar
as the issue sought to be resolved in an unfair labor practice
proceeding (i.e., reevaluation of-layoffs and reinstatement of
employees improperly laid off) could have properly been invoked
under an appeals procedure. In the Council®s view, such appeals
procedure precluded the Assistant Secretary under Section 19(d) of
the Order from disposing’of such issue or fashioning such attendant
remedies under Section 19 in an unfair labor practice proceeding.

(CONTINUED)
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for Labor-Management Relations hereby orders that (respondent-activity),
Dover, New Jersey, shall:

1. Cease and desist from:

(@ Changing the composition of the competitive areas without
notifying (exclusive representative) of any intended change in competitive
areas affecting employees within its unit and affording such representative
the opportunity to meet and confer, to the extent consonant with law and
regulations, on the decision to effectuate such a change.

@® In any like or related manner, interfering with, restraining,
or coercing employees in the exercise of their rights assured by Executive
Order 11491, as amended.

2. Take the following affirmative actions in order to effectuate
the purposes and policies of Executive Order 11491, as amended:

@ Notify (exclusive representative) of any intended change
in the competitive areas affecting employees within its unit, and afford
such representative the opportunity to meet and confer, to the extent
consonant with law and regulations, on the decision to effectuate such a
change.

Post at its Dover, New Jersey, facility, copies of the
attached Notice marked "Appendix” on forms to be furnished by the Assistant
Secretary of Labor for Labor-Management Relations. Upon receipt of such
forms, they shall be signed by the Commander, or other appropriate
official in charge, of the (respondent-activity) and they shall be
posted for 60 consecutive days thereafter, in conspicuous places, including
all places where notices to employees are customarily posted. The
Commander shall take reasonable steps to insure that such notices are
not altered, defaced, or covered by any other material.

(© Pursuant to Section 203.27 of the Regulations, notify the
Assistant Secretary, in writing, within 30 days from the date of this
order as to what steps have been taken to comply herewith.

10/ In my opinion, the principles enunciated by the Council in the
¥xTia case are equally applicable herein and I have, therefore,
modified the Administrative Law Judge"s recommended order
accordingly.
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IT IS FURTHER ORDERED that the complaint In Case No. 32-04800(CA)
be, and It hereby Is, dismissed.

Dated, Washington, D.C.
February 3, 1978

/Ye c/d’
Francis X. Burkhardt, Assistant Secretary of
Labor for Labor-Management Relations

—7-
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APPENDIX

NOTICE TO ALL EMPLOYEES
PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS .
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, AS AMENDED
LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE
We hereby notify our employees that:
WE WILL NOT change the composition, of the competitive, areas without
notifying the (exclusive representative) of any intended change in
competitive areas affecting employees within its unit and affording such
representative the opportunity to meet and confer, to the extent consonant
with law and regulations, on the decision to effectuate such a change.
WE WILL NOT in any like or related manner interfere with, restrain, or
coerce our employees in the exercise of their rights assured by. Executive
Order 11491, as amended.-
WE WILL notify the (exclusive representative) of any intended change in
the composition of the competitive areas affecting employeeswithin its

unit and, upon request, meet and confer, to the extent consonant with
law and regulations, on the decision to effectuate, such a change.

(Agency)

Dated:
(Signature)



This Notice must remain posted for 60 consecutive days from the date of

posting and must not be altered, defaced, or covered by any other material.

IT employees have any question concerning this Notice or compliance with
any of its provisions, they may communicate directly with the Regional
Administrator for Labor-Management Services, Labor-Management Services
Administration, United States Department of Labor, whose address is:
Room 3515 - 1515 Broadway, New York, New York 10036.

U.S. DEPARTMENT OF LABOR

Octich OF Administrative Law Judges

Suite 700-1111 20th Street, N.W.

Washington, D.C. 20036

211 Main Street, Suite 528

San Francisco, California

PICATINNY ARSENAL AND THE PROJECT
MANAGER FOR NUCLEAR MUNITIONS
Respondents
and

LOCAL UNION 1437, NATIONAL FEDER-
ATION OF FEDERAL EMPLOYEES, IND.
Complainant

PICATINNY ARSENAL
DOVER, NEW JERSEY
Respondent
and

LOCAL UNION 1437, NATIONAL FEDER-
ATION OF FEDERAL EMPLOYEES, IND.
Complainant

PICATINNY ARSENAL
DOVER, NEW JERSEY
Respondent
and

LOCAL UNION 1437, NATIONAL FEDER-
ATION OF FEDERAL EMPLOYEES, IND.

arid
LOCAL UN/ION 142, OFFICE AND *
PROFESSIONAL EMPLOYEES INTER-
NATIONAL UNION, AFL-CIO

and
FEDERAL EMPLOYEES COUNCIL 270

and
LOCAL UNION 169, FEDERAL UNIFORMED
FIREFIGHTERS, AFL-CI0

Complainant
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(415) 556-0555
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AND

CASE NO. 32-04800(CA)

AND

CASE NO. 32-04838(CA)

CONSOL IDATED



Steven R. Weinstein, Esquire
U. S. Army Armament Research
& Development Command
Dover, New Jersey 07801
For the Respondents

Irving 1. Geller, Esquire
1016 - 16th Street, N. W.
Washington, D. C. 20036
For the Complainants

Before: ROBERT L. RAMSEY
Administrative Law Judge

RECOMMENDED DECISION AND ORDER
Statement of the Case

This case originated as three separate complaints.
Case No. 32-04793(CA) was initiated by the filing of a
complaint on October 14, 1976, by Local 1437, National
Federation of Federal Employees against Picatinny Arsenal
and the Project Manager Tfor Nuclear Munitions. The
agency”"s response was dated October 29, 1976. Case No
32-04800(CA) was instituted by the filing of a complaint
dated November 1, 1976, by Local Union 1437, National
Federation of Federal Employees against Picatinny Arsenal,
Dover, New Jersey. The agency"s response to this complaint
was dated November 12, 1976. Case No. 32-04838(CA) was
initiated by the filing of a complaint dated December 2,
1976, by Local 1437, National Federation of Federal
Employees; Local Union 142, Office and Professional
Employees International Union, AFL-C10; Federal Employees
Council 270; and Local Union 169, Federal Uniformed Fire-
fighters, AFL-CIO. The agency"s response was dated
December 15, 1976. Thereafter under date of March 11, -
1977, amended complaints in each of these cases were

ile

Though the cases vary slightly as to allegations and
complaints, they arise out of a common set of facts which
are set forth below. Basically, Case No. 32-04793(CA)
charges the Activities with establishing new competitive --
areas without prior negotiation with the Complainant in

section 19(a)(l) and (6) of Executive Order
11491, as amended. The amended complaint in Case No. 32-
04800(CA) charges the Activity with the creation of new
competitive levels without prior negotiation with the

Complainant in violation of section 19(a)(1) and (6) of
Executive Order 11491, as amended. The amended complaint
in Case No. 32-04838(CA) charges the Activity with the
creation of new competitive areas without prior negotiation
with the Complainants in violation of section 19(a)(1)

and (6) of Executive Order 11491, as amended.

Under date of April 14, 1977, Benjamin B. Naumoff,
Regional Administrator, New York Region, Labor-
Management Services Administration, entered an order
consolidating the above cases for hearing and noticed the
same Ffor hearing on April 28, 1977.

Hearings were held in the consolidated cases on
April 28, 1977, April 29, 1977, May 2, 1977, and May 3,
1977, at Dover, New Jersey. All parties were afforded
and took advantage of the opportunity to be heard, to
examine and cross-examine witnesses, and to introduce
evidence bearing on the issues involved herein. There-
after the record was left open for the submission of
briefs and the same have been received.

Findings of Fact
At all times pertinent hereto, the Complainant
Unions were the exclusive bargaining representatives for
their membership with regard to the named Activities.

For a considerable length of time prior to the

filing charges by the union herein, the Department of
the Army was in the process of a major nation-wide reorgan-
ization of its armaments community. The object of this

reorganization was to increase the efficiency of operations
by separating the logistics or supply functions from the
research and development functions of existing operations.
At the same time, it was hoped to increase efficiency by
eliminating any wasteful duplication of effort which may
have existed under the prior fragmented system. The

idea, then, was to bring all research and development
activities together under one command. In late 1975, as
part of this reorganization, the U. S. Army Materiel
Development and Readiness Command (DARCOM) undertook a
review of its subordinate command, the U. S. Army Armament
Command (ARMCOM). This review was directed toward
consolidating ARMCOM"s research and development functions
under one command and its logistics functions under
another. Obviously, this was no small project. To the
contrary, it was a major nation-wide effort involving
high-level executive decisions, Congress, large numbers

of state and local officials in many localities, as well



as consideration for the individual employees involved.
The decisions at the early stages involved conceptual
realignments of structure, mission and function. Later
decisions involved locations, placement of buildings and
equipment, and the establishment of a research and develop-
ment headquarters. Ultimately, the decision was made by
the Department of the Army to locate the headquarters of
the U. S. Army Armaments Research and Development Command
(ARRADCOM) at Dover, New Jersey. At that time, there was
located at Dover an installation called Picatinny Arsenal
which was a subordinate installation to the Armaments
Command located at Rock Island, I1llinois.

As a result of the reorganization, the Armaments
Command (ARMCOM) was to be disestablished. Further, the
functions of its various installations were to be reshuffled,
and placed either under the Armaments Materiel and Readiness
Command (ARRCOM) to be located at Rock Island, or under
ARRADCOM at Dover. Picatinny was one of those installa-
tions so affected. Under the reorganization plan, Picatinny
was to be essentially disestablished and its appropriate
functions distributed between the two commands. Under
the reorganization plan, it was intended that as- the
functions moved, so would the positions accomplishing
those functions and the people in those positions. Among
the changes to be made in the tenant Activities which
comprised Picatinny Arsenal, the most- germane to this
case were:

(1) The transfer of the Project Manager"s Office
for Cannon Artillery Weapons Systems (PM CAWC) from Rock
Island to Picatinny,

(2) The supplanting at Picatinny of the Project
Manager®s Office for Safeguard Munitions with the Project.
Manager®s Office for Nuclear Munitions (PM NM),.

(3) The enlargement of the Picatinny Base Support
Activity and its renaming to ARRADCOM Support Activity,
and

(4) The transfer of the U. S. Army Armament Readi-
ness Command (ARRCOM) Detachment from Rock Island, I1llinois
to Picatinny.

Under the reorganization plan, the actual work of
accomplishing the movement of functions, equipment,
positions and people became the responsibility of an ad
hoc group known as the ARRADCOM Implementation Task Force
(AITF). In particular, the task of effectuating the
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numerous personnel actions was to be the responsibility
of the AITF. This task likewise was no small undertaking,
as the actions taken by AITF would impact on the rights
of diversified and widely separated groups of employees.
In particular, it is noted that there was to be geo-
graphical dispersion in five different locations (Exhibit
R. 3-102). In those locations were twenty-one separate
and distinct established bargaining units, represented

by a total of fifteen locals of nine national labor organ-
izations (Exhibit R. 3-103). Of the twenty-one units,
NFFE Local 1437 represented but one (Exhibit R. 3-108).
The same is true of the remaining Complainants and of the
other organization comprising the Picatinny Arsenal Labor
Council (PALC).

Obviously, the reorganization, being on a national
scale, would involve a considerable realignment in positions,
job descriptions, relocation of personnel, questions of
seniority, and the like.

When it became known to NFFE Local 1437, that the
reorganization was imminent, the president of NFFE Local
1437, on more than one occasion, requested AITF to nego-
tiate with respect to the impact of the proposed reorgan-
ization on the rights of members of the Local. These
requests were refused; however, it should be noted that
in the summer of 1976, Mrs. Ruth Nicolaides and Mrs.
Renee Stone, both members of NFFE Local 1437, were called
to a brief meeting held by Mr. Cavanaugh, the laboratory
chief at Warhead Special Projects, a part of Picatinny
Arsenal. The purpose of this meeting was to review the
competitive levels for various technical positions.

It is the position of the Complainants in each of
these cases that there was an obligation on the part of
the Respondents, through AITF, to negotiate with the
respective unions concerning the impact of the proposed
reorganization on the employees. Specifically, the
Complainant Unions feel that the Respondents, through
AITF, had an obligation to negotiate the establishment of
competitive areas (Case No. 32-04793(CA) and Case No. 32-
04838(CA)), and further, that there was an obligation to
negotiate the establishment of competitive levels (Case
No. 32-04800(CA)). It is the position of the Respondents
that no such obligation existed for two reasons: (€D)
that the Complainants involved in these cases represented
certified units of Picatinny Arsenal only and were not
certified to, nor did they have representational rights
with the AITF, and (2) that the establishment of competi-
tive areas and the establishment of competitive levels



are not subject to negotiation because they involve the
right to assign work, and the right to assign work is a
right reserved to management under section 11(b) of
Executive Order 11491.

1 reject the first argument proposed by the Respon-
dents, namely that since the Complainant Unions were not
certified to, nor did they have representational rights
with the AITF, there was no obligation on the part of the
Respondents to negotiate. It is abundantly clear from
the record that the Complainants were the duly certified
representatives of various employees at Picatinny Arsenal
and, as such, had exclusive representational rights with
the tenant Activities at Picatinny. It is further clearly
demonstrated by the record that AITF was created solely
for the purpose of accomplishing or effectuating the
changes made necessary by the reorganization and was the
"clearinghouse”™ for problems arising from the implementa-
tion of the reorganization. In short, insofar as the
reorganization was concerned, AITF was the spokesman for
the Department of the Army and its subordinate organiza-
tions. To argue that this ad hoc group established by
the Department of the Army owed no obligation to the
Complainants to negotiate on the impact of the proposed
reorganization is to ignore the obvious. Assuming,
arguendo, that there was a duty on the part of the various
Respondents to meet and confer or negotiate (the terms
are here used interchangeably) with the Complainants on
the impact of the reorganization, it follows that the
AITF, as the agent or representative of the Respondents,
would be bound by the obligation to negotiate. It is a
play on words to say that where a principal is bound to
negotiate with a party, the agent of the principal is
not so obligated, simply by reason of the fact that the
agent does not have the same name or identity as the
principal. Thus, 1 find the Respondents®™ first argument
without merit and hold that if there was a duty on the
part of the Respondents to negotiate with the Complainants
on the impact of the reorganization, that duty was trans-
ferred to and binding on the AITF as the duly designated
representative of the Respondents during the period of
the reorganization.

We now turn to the second argument put forth by the
Respondents, namely that there was no obligation to nego-
tiate the establishment of competitive areas or the
establishment of competitive levels during the reorganiza-
tion, as the establishment of competitive areas and the
establishment of competitive levels are not subject to
negotiation because they involve the right to assign work

and that the right to assign work is a right reserved to
management under Executive Order 11491. 1 agree with
this argument as it applies to the establishment of
competitive levels, but reject it as to the establishment
of competitive areas.

A competitive level is a grouping of all positions
in a competitive area and in the same grade or occupational
level which are sufficiently alike in qualification
requirements, duties, responsibilities, pay schedules,
and working conditions, so that an agency readily may
assign the incumbent of any one position to any of the
other positions without changing the terms of his appoint-
ment or unduly interrupting the work program. (See
5 C.F.R. § 351.403(a))- It is axiomatic that the establish-
ment of a competitive level involves an examination and
evaluation of qualification requirements, duties, respon-
sibilities, pay schedules, and working conditions involved
in a given position as well as an examination of those
items in another position which may be interchangeable
with those of the first position. Quite obviously, these
considerations are paramount in the establishment of
position descriptions and relate directly to the ultimate
interchangeability of positions in any reduction-in-
force. The interchangeability flows directly from the
skills and knowledge required by various positions and
whether the incumbent in one position could perform
without deleterious effect the duties of another position

on the same level. In the absence of true.interchangeability,

it is obvious that the mission and functions of the
agency involved could be seriously inhibited. From what
has been said, |1 find that the establishment of competitive
levels ultimately determines the methods, means and
personnel by which an agency®s mission and function will
be accomplished, and, as such, falls within those items
which are excepted from the obligation to bargain under
section 11(b) of Executive Order 11491, and on which no
duty to meet and confer or negotiate exists. Absent any
modification of this reserved right in the agreement
between the parties, the reservation is absolute.
Department of the Treasury. Internal Revenue Service,
Brookhaven Service Center, A/SLMR No. 814.

Competitive areas, on the other hand, specify which
geographical or organizational areas will be grouped
together in determining which employees compete for

retention during a reduction-in-force. Federal Personnel
Manual 351-17 (Exhibit R-7) states in part: "(2) Field
Service. In the field service, a competitive area ordinar-

ily should not be smaller than the field installation ....



When, however, a field installation includes activities
in more than one commuting area, a separate competitive
area may be established for each of the commuting areas.”
Further, Title 5 of the Code of Federal Regulations
provides as follows:

Section 351.402 Competitive Area.

(a) Each agency shall establish com-
petitive areas in which employees compete
for retention under this part.

(b) The standard for a competitive
area is that it include all or that part
of an agency in which employees are assigned
under a single administrative authority. A
competitive area in the departmental service
meets this standard when it covers a primary
subdivision of an agency in the local commut-
ing area. A competitive area in the field
service meets this standard when it covers
a field installation in the local commuting
area.

Obviously, the decision to establish new competitive
areas as alleged in Case No. 32-04793(CA) and Case No.
32-04838(CA) would have a significant impact on the Com-
plainants®™ members and would seriously affect their reten-
tion rights in the event of a reduction-in-force. By
reason of such, || find that the Respondents in Cases Nos.
32-04793(CA) and 32-04838(CA) were obligated to meet and
confer or negotiate with the Complainants in those cases
with regard to the establishment of new competitive areas,
and that the failure of the Respondents in those cases to
so negotiate constitutes a violation of section 19(a)(1)
and (6) of Executive Order 11491. In this regard see
Department of the Army, U. S. Army Electronics Command,
Fort Monmouth, New Jersey, A/SLMR No. 679 (July 26, 1979)
and Department of the Interior, Bureau of Reclamation,
Yuma Projects Office, Yuma, Arizona, A/SLMR No. 808
March 1, 1977).

Conclusions

From the foregoing, 1| conclude that in Case No. 32-
04793(CA) and Case No. 32-04838(CA) the named Activities
were guilty of a violation of section 19(a)(1) and (6)
when they established new competitive areas without Tfirst
meeting and conferring or negotiating with the named
Complainants on the establishment of these competitive
areas and/or their impact on the Complainants.
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With respect to Case No. 32-04800(CA), I find that
the named Activity was not guilty of a violation of
section 19(a)(1) and (6) of Executive Order 11491 when it
established new competitive levels without first meeting
and conferring or negotiating with the named Complainant,
because the establishment of competitive levels comes
with the ambit of powers reserved to management under
section 11(b) of Executive Order 11491.

Recommendation

1. Having found that the named Respondent in Case
No. 32-04800(CA) has not engaged in conduct violative of
section 19(a)(1) and (6) of Executive Order 11491, 1
recommend that the complaint in that case be dismissed in
its entirety.

2. Having found that the named Respondents in Case
No. 32-04973(CA) and Case No. 32-04838(CA) have engaged
in conduct violative of section 19(a)(1) and (6) of
Executive Order 11491, 1 recommend that the Assistant
Secretary adopt the following order designed to effectuate
the purposes of Executive Order 11491.

Recommended Order

Pursuant to section 6(b) of Executive Order 11491,
as amended, and section 203.25(b) of the Regulations, the
Assistant Secretary of Labor for Labor-Management Rela-
tions hereby orders that the Picatinny Arsenal and the
Project Manager for Nuclear Munitions and the Picatinny
Arsenal, Dover, New Jersey, shall:

1. Cease and desist from:

(a) Refusing to negotiate on the establishment
of new competitive areas and on the impact of changes
in competitive areas pursuant to any reorganization
or realignment of the labor force at the Picatinny
Arsenal site.

() In any like or related manner intefering
with, restraining or coercing its employees repre-
sented by Local 1437, National Federation of Federal
Employees; Local 142, Office and Professional Employees
International Union, AFL-CI0; Federal Employees
Council 270 and Local 169, Federal Uniformed Fire-
fighters, AFL-CIO, in the exercise of rights assured
by Executive Order 11491, as amended.



2. Take the following affirmative actions in order

to effectuate the purposes and policies of Executive
Order 11491, as amended:

(@) Upon request, promptly negotiate on the
impact of changes in competitive areas and insure
that any settlement arrived at shall be effective as
of the date of the original request to negotiate or
the date the Respondent Activities should have begun
negotiations, whichever is earlier.

(b) Establish procedures to insure that all
proposed changes in personnel policies, practices
and working conditions are transmitted to the appro-
priate. unions in order that they may be negotiated
prior to the implementation of any such changes.

(c) Post at its facilities at the Picatinny
Arsenal site, copies of the attached notice marked
"Appendix"™ on forms to be Tfurnished by the Assistant
Secretary of Labor for Labor-Management Relations.
Upon receipt of such forms, they shall be signed by
the Commanding Officer and shall be posted and main-
tained by him for sixty consecutive days thereafter,
in conspicuous places, including all bulletin boards
and other places-where notices to employees are
customarily posted. The Commanding Officer shall
take reasonable steps to insure that such notices
a[elnot altered, defaced, or covered by other mate-
rial .

(d) Pursuant to section 203.27 of the Regu-
lations, notify the Assistant Secretary in writing
within thirty days from the date of this order as to
what steps have been taken to comply herewith.

ROBERT L. RAMSEY \
Administrative Law Judgte

Dated: July 22, 1977
San Francisco, California

APPENDIX
NOTICE TO ALL EMPLOYEES

PURSUANT TO
A DECISION AND ORDER OF THE

ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS

and in order to effectuate the policies of
EXECUTIVE ORDER 11491, as amended
LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE
We hereby notify our employees that:

WE WILL NOT refuse to negotiate on the establishment of
new competitive areas and on the impact of changes in
competitive areas pursuant to any reorganization or
realignment of the labor force at the Picatinny Arsenal
site.

WE WILL NOT in any like or related manner interfere with,
restrain or coerce our employees represented by Local
1437, National Federation of Federal Employees; Local 142,
Office and Professional-Employees International Union,
-AFL-C10; Federal Employees Council 270 and Local 169,
Federal Uniformed Firefighters, AFL-CIO, in the exercise
of rights assured by Executive Order 11491, as amended.

(Agency or Activity)

Dated By

(Signature)

This Notice must remain posted for 60 consecutive days
from the date of posting, and must not be altered, defaced,
or covered by any other material.

If employees have any question concerning this Notice or
compliance with any of its provisions, they may communi-
cate directly with the Regional Administrator for Labor-
Management Services, Labor-Management Services Administra-
tion, United States Department of Labor, whose address is:
Suite 3515, 1515 Broadway, New York, New York 10036.



UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
PICATINNY ARSENAL AND THE PROJECT
MANAGER FOR NUCLEAR MUNITIONS
Respondents
and Case No. 32-04793(CA)

LOCAL UNION 1437, NATIONAL FEDERATION
OF FEDERAL EMPLOYEES, IND.

Complainant
PICATINNY ARSENAL,
DOVER, NEW JERSEY
Respondent
and Case No. 32-04800(CA)

LOCAL UNION 1437, NATIONAL FEDERATION
OF FEDERAL EMPLOYEES, INDV

Complainant
PICATINNY ARSENAL,
DOVER, NEW JERSEY
Respondent
and Case No. 32-4838(CA)

LOCAL UNION 1437, NATIONAL FEDERATION
OF FEDERAL EMPLOYEES, IND.
and
LOCAL UNION 142, OFFICE AND PROFESSIONAL
EMPLOYEES INTERNATIONAL UNION, AFL-CIO
and
FEDERAL EMPLOYEES COUNCIL 270
and
LOCAL UNION 169, FEDERAL UNIFORMED
FIREFIGHTERS, AFL-CIO

Complainants
SUPPLEMENTAL DECISION AND ORDER TO A/SLMR No. 981

On February 3, 1978, the Assistant Secretary issued his Decision
and Order in the above-entitled consolidated proceeding, finding, among

other things, in agreement with the Administrative Law Judge®s Recommended
Decision and Order, and in the apparent absence of exceptions by the
Complainant, Local Union 1437, National Federation of Federal Employees,
Ind., herein called NFFE, that the Respondent had not engaged in the
unfair labor practices alleged in the complaint in Case No. 32-0